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Sec on icial District Court - Nez Perce Coun 
ROA Report 
Case: CV-2008-0002272 Current Judge: Jeff M. Brudie 
John M Hoch, eta!. vs. Jake Sweet, eta!. 
User: DEANNA 
John M Hoch, Carole D Hoch vs. Jake Sweet, Audrey Sweet, Rob Vance, Becky Vance 
Date Code User Judge 
10/21/2008 NGOC KATHY New Case Filed-Other Claims Carl B. Kerrick 
COMP KATHY Complaint Filed Carl B. Kerrick 
FSUM KATHY Summons Filed Carl B. Kerrick 
KATHY Filing: A- Civil Complaint for more than $1,000.00 Carl B. Kerrick 
Paid by: JOnes et al Receipt number: 0323533 
Dated: 10/22/2008 Amount: $88.00 (Check) For: 
Hoch, John M (plaintiff) 
ATTR KATHY Plaintiff: Hoch, John M Attorney Retained Thomas Carl B. Kerrick 
WCallery 
ATTR KATHY Plaintiff: Hoch, Carole D Attorney Retained Garry Carl B. Kerrick 
W Jones 
10/24/2008 AFSV JENNY Affidavit Of Service - Audrey Sweet served Carl B. Kerrick 
10/22/08 
AFSV JENNY Affidavit Of Service - Jake Sweet served 10/22/08 Carl B. Kerrick 
10/28/2008 ACSV JENNY Acceptance Of Service - plf Carl B. Kerrick 
ACSV JENNY Acceptance Of Service - plf Carl B. Kerrick 
JENNY Filing: 17 - All Other Cases Paid by: Clark & Carl B. Kerrick 
Feeney Receipt number: 0324060 Dated: 
10/31/2008 Amount: $58.00 (Check) For: Vance, 
Rob (defendant) 
JENNY Filing: 17 - All Other Cases Paid by: Clark and Carl B. Kerrick 
Feeney Receipt number: 0324143 Dated: 
11/3/2008 Amount: $116.00 (Check) For: Vance, 
Becky (defendant) and Vance, Rob (defendant) 
ATTR JENNY Defendant: Vance, Rob Attorney Retained William Carl B. Kerrick 
Jeremy Carr 
ATTR JENNY Defendant: Vance, Becky Attorney Retained Carl B. Kerrick 
William Jeremy Carr 
ANCC JENNY Answer & Counterclaim Carl B. Kerrick 
MISC JENNY Lis Pendens Carl B. Kerrick 
JENNY Filing: 17 - All Other Cases Paid by: Carr, William Carl B. Kerrick 
Jeremy (attorney for Vance, Rob) Receipt 
number: 0324149 Dated: 11/3/2008 Amount: 
$58.00 (Check) For: Vance, Rob (defendant) 
10/31/2008 VDRT JENNY Voided Receipt (Receipt# 324060 dated Carl B. Kerrick 
10/31/2008) 
11/3/2008 VDRT JENNY Voided Receipt (Receipt# 324143 dated Carl B. Kerrick 
11/3/2008) 
11/17/2008 JENNY Filing: 17 - All Other Cases Paid by: Edwin Carl B. Kerrick 
Litteneker Receipt number: 0325211 Dated: 
11/19/2008 Amount: $58.00 (Check) For: Sweet, 
Jake (defendant) 
ATTR JENNY Defendant: Sweet, Jake Attorney Retained Edwin Carl B. Kerrick 
L Litteneker 
REGISTER OF ACTIONS 
Date: 9/ 12/2012 Second icial District Court - Nez Perce Coun User: DEANNA 
Time: 07:55 AM ROA Report 
Page 2 of 11 Case: CV-2008-0002272 Current Judge: Jeff M. Brudie 
John M Hoch, etal. vs. Jake Sweet, etal. 
John M Hoch, Carole D Hoch vs. Jake Sweet, Audrey Sweet, Rob Vance, Becky Vance 
Date Code User Judge 
11/17/2008 ATTR JENNY Defendant: Sweet, Audrey Attorney Retained Carl B. Kerrick 
Edwin L Litteneker 
12/2/2008 RQSC JENNY Request For Scheduling Conference Carl B. Kerrick 
NTSV JENNY Notice Of Service - def Carl B. Kerrick 
12/8/2008 NTSV JENNY Notice Of Service - def Carl B. Kerrick 
1/22/2009 ORDQ JENNY Order Regarding Disqualification of Judge Kerrick Carl B. Kerrick 
ORDR JANET Order Assigning Judge (Stegner) Carl B. Kerrick 
1/30/2009 ORDR JANET Order Setting Planning and Scheduling Conf rule John R. Stegner 
16(b) 
HRSC JANET Hearing Scheduled (Telephonic Scheduling John R. Stegner 
Conference 02/11/2009 09:30 AM) from Moscow 
2/11/2009 HRHD JANET Hearing result for Telephonic Scheduling John R. Stegner 
Conference held on 02/11/2009 09:30 AM: 
Hearing Held from Moscow 
3/13/2009 NTDD JANET Notice Of Taking Deposition-defendant (Jack John R. Stegner 
Cridlebaugh) 
3/30/2009 ANSW JANET Answer John R. Stegner 
4/2/2009 NTDD JANET Amended Notice Of Taking Deposition-defendant John R. Stegner 
(Jack Cridlebaugh) 
4/14/2009 NTSV JANET Notice Of Service John R. Stegner 
4/16/2009 NTSV JANET Notice Of Service John R. Stegner 
4/21/2009 NOTC JANET Notice of Submtiting Confidential Pre Mediation John R. Stegner 
Statement 
MISC JANET Mediation Statement (Confidential and John R. Stegner 
Privileged)--retained by Judge Stegner and kept 
in a separate confidential file 
412712009 MINE JANET Minute Entry Hearing type: Mediation Hearing John R. Stegner 
date: 4/27/2009 Time: 11:51 am Court reporter: 
none Audio tape number: C1 
71912009 MINE JANET Minute Entry John R. Stegner 
Hearing type: Mediation 
Hearing date: 7 /2/2009 Time: 3:43 pm 
Court reporter: none 





ORDR JANET Order of Voluntary Recusal John R. Stegner 
7/10/2009 ORDR JANET Order Assigning Judge (Bradbury) John R. Stegner 
CHJG JANET Change Assigned Judge John Bradbury 
STIP JANET Stipulation for Dismisal of Counterclaim with John Bradbury 
Prejudice 
;), 7/13/2009 ~l$TER ©i.N&f'.TIONS Order to Dismiss Counterclaim with Prejudice John Bradbury 
Date: 9/12/2012 Second 1cial District Court - Nez Perce County User: DEANNA 
Time: 07:55 AM ROA Report 
Page 3of11 Case: CV-2008-0002272 Current Judge: Jeff M. Brudie 
John M Hoch, etal. vs. Jake Sweet, etal. 
John M Hoch, Carole D Hoch vs. Jake Sweet, Audrey Sweet, Rob Vance, Becky Vance 
Date Code User Judge 
8/20/2009 STIP PAM Stipulation Re: Substitution of Counsel John Bradbury 
Theodore 0. Creason for Thomas W. Callery 
ATTR PAM Plaintiff: Hoch, John M Attorney Retained John Bradbury 
Theodore 0 Creason 
ATTR PAM Plaintiff: Hoch, Carole D Attorney Retained John Bradbury 
TheodoreOCreason 
8/27/2009 ORDR JANET Order granting substitution of counsel John Bradbury 
10/21/2009 MOTN JANET Plfs Motion for Summary Judgment John Bradbury 
MEMO JANET Memorandum in Support of Plfs Motion for John Bradbury 
Summary Judgment 
NTHR JANET Notice Of Hearing John Bradbury 
HRSC JANET Hearing Scheduled (Motion for Summary John Bradbury 
Judgment 12/04/2009 10:00 AM) 
11/19/2009 AFFD JANET Affidavit of Jake Sweet John Bradbury 
MEMO JANET Defs Jake and Audrey Sweet's Reply John Bradbury 
Memorandum to Plfs Motion for Summary 
Judgment 
11/23/2009 MEMO JANET Defs Memorandum in Opposition to Motion for John Bradbury 
Summary Judgment 
AFFD JANET Affidavit of Becky Vance in Support of Memo in John Bradbury 
Opposition to Motion for Summary Judgment 
11/25/2009 MOTN JANET Plfs Motion to Exclude Objectionable Testimony John Bradbury 
Submitted by the Affidavits of Jake Sweet and 
Becky Vance 
MISC JANET Plfs Reply to Defs Jake and Autrey Sweet's John Bradbury 
Reply Memo to Plfs Motion for Summary 
Judgment and Defs' Vance's Memo in Opposition 
to Motion for Summary Judgment 
12/4/2009 ADVS DEANNA Case Taken Under Advisement John Bradbury 
12/8/2009 MINE DEANNA Minute Entry John Bradbury 
Hearing type: Motion for Partial Summary 
Judgment 
Hearing date: 12/4/2009 
Time: 10:11 am 
Courtroom: 
Court reporter: 
Minutes Clerk: DEANNA 
Tape Number: 
12/28/2009 MEMO JANET Memorandum Decision and Order John Bradbury 
GRNT JANET Motion Granted (Plfs Motion for Summary John Bradbury 
Judgment as to the existence of an appurtenant 
easement on the upper road) 
CDIS JANET Civil Disposition entered for: Sweet, Audrey, John Bradbury 
Defendant; Sweet, Jake, Defendant; Vance, 
Becky, Defendant; Vance, Rob, Defendant; Hoch, 3 REGISTER OF ACTIONS Carole D, Plaintiff; Hoch, John M, Plaintiff. Filing date: 12/28/2009 
Date: 9/12/2012 
Time: 07:55 AM 
Page 4 of 11 
Secon icial District Court - Nez Perce Coun 
ROA Report 
Case: CV-2008-0002272 Current Judge: Jeff M. Brudie 
John M Hoch, etal. vs. Jake Sweet, etal. 
User: DEANNA 
John M Hoch, Carole D Hoch vs. Jake Sweet, Audrey Sweet, Rob Vance, Becky Vance 
Date Code User Judge 
12/28/2009 STAT JANET Case Status Changed: Closed John Bradbury 
4/15/2010 DIANE Miscellaneous Payment: For Making Copy Of Any John Bradbury 
File Or Record By The Clerk, Per Page Paid by: 
Judy Durnbaugh Receipt number: 0007636 
Dated: 4/15/2010 Amount: $43.00 (Check) 
4/30/2010 RQSC JANET Request For Scheduling Conference (Litteneker) John Bradbury 
5/4/2010 MOTN JANET Plfs Motion to Amend Complaint John Bradbury 
HRSC JANET Hearing Scheduled (Hearing on Motions John Bradbury 
06/11/2010 11 :00 AM) Plfs Motion to Amend 
Complaint 
5/6/2010 MOTN JANET Plfs Motion for Preliminary Injunction John Bradbury 
AFFD JANET Affidavit of John Hoch in Support of Motion for John Bradbury 
Preliminary Injunction 
NTHR JANET Notice Of Hearing on Plfs Motion for Preliminary John Bradbury 
Injunction 
5/11/2010 OBJC JANET Objection to Plfs Motion for preliminary Injunction John Bradbury 
OBJC JANET Objection to Plfs Motion to Amend Complaint John Bradbury 
5/14/2010 MOTN JANET Motion to Vacate Hearing John Bradbury 
OBJC JANET Objection to Plfs Motion to Amend Complaint John Bradbury 
OBJC JANET Objection to Plfs Motion for Preliminary Injunction John Bradbury 
6/1/2010 HRVC JANET Hearing result for Hearing on Motions held on John Bradbury 
06/11/2010 11 :00 AM: Hearing Vacated Plfs 
Motion to Amend Complaint 
Plfs Mtn for Prelim Injunction 
HRSC JANET Hearing Scheduled (Telephonic Scheduling John Bradbury 
Conference 06/10/2010 10:30 AM) 
6/7/2010 JANET Notice Of Hearing John Bradbury 
6/10/2010 HRHD JANET Hearing result for Telephonic Scheduling John Bradbury 
Conference held on 06/10/2010 10:30 AM: 
Hearing Held 
6/15/2010 HRSC JANET Hearing Scheduled (Hearing on Motions John Bradbury 
06/22/2010 08:30 AM) 
ORDR JANET Order Granting Plfs Motion to Shorten Time for John Bradbury 
Hearing 
6/16/2010 MOCL JANET Motion To Compel of Contempt of Court Against John Bradbury 
Defs Sweet and Vance 
AFFD JANET Affidavit of John Hoch Re: Motion for Order of John Bradbury 
Contempt of Court Against Defs Sweet and 
Vance 
NTHR JANET Notice Of Hearing Re: Motion for Order of John Bradbury 
Contempt 
MOTN JANET Pllf s Motion for Order to Shorten Time for John Bradbury 
Hearing 
REGISTER OF ACTIONS 
Date: 9/12/2012 
Time: 07:55 AM 
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Secon icial District Court - Nez Perce Coun 
ROA Report 
Case: CV-2008-0002272 Current Judge: Jeff M. Brudie 
John M Hoch, etal. vs. Jake Sweet, etal. 
John M Hoch, Carole D Hoch vs. Jake Sweet, Audrey Sweet, Rob Vance, Becky Vance 
Date Code User 
6/16/2010 NTHR JANET Notice Of Hearing Re: Plfs Motion for Order to 
Shorten Time 
6/18/2010 ORDR JANET Order Granting Plfs Motion to Amend Complaint 
6/22/2010 MINE PAM Minute Entry 
Hearing type: Plfs' Mtn Prelim Injunction/ Mtn 
Contempt 
Hearing date: 6/22/2010 
Time: 8:35 am 
Courtroom: 
Court reporter: Sheryl Engler 
Minutes Clerk: PAM 
Tape Number: Crtrm #5 
Plaintiffs: Theodore Creason, Cynthia Mosher 
Defendants Sweet: Edwin Litteneker 
Defendants Vance: William Jeremy Carr 
HRHD PAM Hearing result for Hearing on Motions held on 
06/22/2010 08:30 AM: Hearing Held Mtn for 
Injunction 
Mtn for Contempt 
DCHH PAM Hearing result for Hearing on Motions held on 
06/22/2010 08:30 AM: District Court Hearing Hel< 
Court Reporter: Sheryl Engler 
Number of Transcript Pages for this hearing 
estimated: Less than 100 pages Mtn 
for Injunction 
Mtn for Contempt 
MISC PAM **Court's Illustrative Exhibit #1 is located in 
envelope in File per Judge Bradbury (Not Offered 
or Admitted)** 
Document sealed 
6/23/2010 AMCO JANET Plfs Amended Complaint Filed 
6/25/2010 MISC PAM Preliminary Injunction 
6/28/2010 MISC JANET Amended Preliminary Injunction 
7/22/2010 DIANE Miscellaneous Payment: CD Copy Fee Paid by: 
Clark & Feeney Receipt number: 0013664 Dated: 
7/22/2010 Amount: $10.00 (Check) 
7/26/2010 NOTP JANET Notice Of Service-plaintiff 
NOTP JANET Notice Of Service-plaintiff 
NOTP JANET Notice Of Service-plaintiff 
NOTP JANET Notice Of Service-plaintiff 
7/27/2010 NOTC JANET Plfs Notice of Intent to Take Default on Vances 
NOTC JANET Plfs Notice of Intent to Take Default on Sweets 
NTSV JANET Notice Of Service 



















John Bradbury -John Bradbury !J 
Date: 9/12/2012 
Time: 07:55 AM 
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Secon icial District Court - Nez Perce Count 
ROA Report 
User: DEANNA 
Case: CV-2008-0002272 Current Judge: Jeff M. Brudie 
John M Hoch, etal. vs. Jake Sweet, etal. 
John M Hoch, Carole D Hoch vs. Jake Sweet, Audrey Sweet, Rob Vance, Becky Vance 
Date Code User Judge 
7/29/2010 ANSW JANET Answer to Plfs Amended Complaint and John Bradbury 
Counterclaim (Carr) 
8/4/2010 ANSW JANET Answer to amended Complaint and CounterClaim John Bradbury 
(Litteneker) 
8/12/2010 ANSW JANET Answer to Def Vances' Counterclaim John Bradbury 
8/18/2010 ANSW JANET Answer to Def Sweets' Counterclaim John Bradbury 
8/26/2010 NTSV JANET Notice Of Service John Bradbury 
8/30/2010 NTSV JANET Notice Of Service John Bradbury 
NTSV JANET Notice Of Service John Bradbury 
9/28/2010 NTSV JANET Notice Of Service John Bradbury 
10/12/2010 MOTN JANET Plfs Motion for Judgment on the Pleadings and John Bradbury 
for an Order to Dismiss the Counterclaim of Defs 
Vance with Prejudice 
NTHR JANET Notice Of Hearing re Plfs Motion for Judgment John Bradbury 
HRSC JANET Hearing Scheduled (Hearing on Motions John Bradbury 
10/22/2010 11 :00 AM) 
10/14/2010 OBJC JANET Objection to Plfs Motion for Judgment on the John Bradbury 
Pleadings 
10/22/2010 DIANE Miscellaneous Payment: For Making Copy Of Any John Bradbury 
File Or Record By The Clerk, Per Page Paid by: 
Creason, Moore & Dokken Receipt number: 
0019129 Dated: 10/22/2010 Amount: $2.00 
(Cash) 
ADVS JANET Hearing result for Hearing on Motions held on John Bradbury 
10/22/2010 11:00 AM: Case Taken Under 
Advisement Plfs Motion for Judgment 
10/25/2010 MINE JANET Minute Entry John Bradbury 
Hearing type: Hearing on Motions 
Hearing date: 10/25/2010 
Time: 8:23 am 
Courtroom: 
Court reporter: 
Minutes Clerk: JANET 
Tape Number: 
Party: Becky Vance, Attorney: William Carr 
Party: Carole Hoch, Attorney: Theodore Creason 
Party: John Hoch, Attorney: Theodore Creason 
Party: Rob Vance, Attorney: William Carr 
MEMO JANET Memorandum Decision and Order John Bradbury 
GRNT JANET Motion Granted as to Hoch's motion for judgment John Bradbury 
on the pleadings as to Vances' claim for 
declaratory relief 
GRNT JANET Motion Granted as to Hoch's motion for judgment John Bradbury 
on the pleadings as to Vance's claim of a violation 
of restrictive covenants by taking mroe than 1 yr 
~ REGISTER OF ACTIONS to complete construction 
Date: 9/12/2012 
Time: 07:55 AM 
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Second cial District Court - Nez Perce County 
ROA Report 
Case: CV-2008-0002272 Current Judge: Jeff M. Brudie 
John M Hoch, etal. vs. Jake Sweet, etal. 
John M Hoch, Carole D Hoch vs. Jake Sweet, Audrey Sweet, Rob Vance, Becky Vance 
Date Code User 
10/25/2010 DENY JANET Motion Denied as to Hoch's motion for judgment 
on the pleadings as to Vance's claim of violation 
of restrictive covenants by not keeping the Hoch 
property free of construction debris 
DENY JANET Motion Denied as to Hoch's motion for judgment 
on the pleadings as to Vance's claim of trespass 
10/28/2010 NTSV JANET Notice Of Service Pursuant to IRCP 33 and 34 
11/2/2010 AFFD JANET Affidavit of Theodore Creason in Support of 
Attorney Fees Pursuant to IRCP 54(e)(5) 
11/18/2010 STIP JANET Stipulation 
11/22/2010 ORDR JANET Order 
11/24/2010 NTSV JANET Notice Of Service 
12/2/2010 ORDR JANET Order Assigning Judge (Griffin) 











Michael J. Griffin 
12/9/2010 MOTN JANET Plfs Motion for Disqualification of Judge Pursuant Michael J. Griffin 
to IRCP 40(d)(1) 
12/21/2010 NTSV JANET Notice Of Service Michael J. Griffin 
12/23/2010 NTSV JANET Notice Of Service Michael J. Griffin 
1/4/2011 ORDR JANET Order Granting Plfs Motion for Disqualification of Michael J. Griffin 
Judge (Griffin) 
1/21/2011 ORDR JANET Order Assigning Judge (Brudie) Michael J. Griffin 
CHJG JANET Change Assigned Judge Jeff M. Brudie 
HRSC JANET Hearing Scheduled (Telephonic Scheduling Jeff M. Brudie 
Conference 02/02/2011 02:15 PM) 
NTHR PAM Notice of Telephonic Scheduling Conference -- Jeff M. Brudie 
2-2-11 @2:15pm 
2/2/2011 HRHD PAM Hearing result for Telephonic Scheduling Jeff M. Brudie 
Conference held on 02/02/2011 02: 15 PM: 
Hearing Held 
HRSC PAM Hearing Scheduled (Court Trial 10/03/2011 Jeff M. Brudie 
09:00 AM) 
PAM Notice Of Court Trial -- 10-3-11 @ 9:00am Jeff M. Brudie 
7/12/2011 MOTN PAM Motion for Leave to Amend Answer & Jeff M. Brudie 
Counterclaim -- Defendants Jake & Audrey Sweet 
MEMO PAM Memorandum in Support of Motion for Leave to Jeff M. Brudie 
Amend Answer & Counterclaim 
NTHR PAM Notice Of Hearing-- 7-28-11@ 10:00am Jeff M. Brudie 
Defendants Jake & Audrey Sweet's Motion for 
Leave to Amend Counterclaim 
HRSC PAM Hearing Scheduled (Hearing 07 /28/2011 10:00 Jeff M. Brudie 
AM) Defendants Sweet Motion for Leave to 
Amend Counterclaim 
7 REGISTER OF ACTIONS 
Date: 9/ 12/2012 
Time: 07:55 AM 
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Second icial District Court - Nez Perce County 
ROA Report 
Case: CV-2008-0002272 Current Judge: Jeff M. Brudie 
John M Hoch, etal. vs. Jake Sweet, etal. 
John M Hoch, Carole D Hoch vs. Jake Sweet, Audrey Sweet, Rob Vance, Becky Vance 
Date Code User 
7/12/2011 NOTC PAM Notice of Non-Opposition to Defendants Sweet's 
Motion for Leave to Amend Answer & 
Counterclaim -- Defendants Vance 
7/21/2011 MEMO PAM Memorandum in Opposition to Defendants' 
Motion to Amend Answer & Counterclaim 
7/28/2011 MINE PAM Minute Entry 
Hearing type: Defs Sweet's Mtn to Amend Answer 
& Ctrclaim 
Hearing date: 7/28/2011 
Time: 10:05 am 
Courtroom: 
Court reporter: Linda Carlton 
Minutes Clerk: PAM 
Tape Number: Crtrm#1 
Plaintiffs: Theodore 0. Creason 
Defendants Sweet: Edwin L. Litteneker 
HRHD PAM Hearing result for Hearing scheduled on 
07/28/2011 10:00 AM: Hearing Held Defendants 
Sweet's Motion for Leave to Amend Answer & 
Counterclaim 
DCHH PAM Hearing result for Hearing scheduled on 
07/28/2011 10:00 AM: District Court Hearing Hele 
Court Reporter: Linda Carlton 
Number of Transcript Pages for this hearing 
estimated: Less than 100 pages 
07Defendants Sweet's Motion for Leave to 
Amend Answer & Counterclaim 
8/10/2011 OPOR JANET Opinion & Order on Defs Motion for Leave to 
Amend Answer and Counterclaim 
8/19/2011 ANSW PAM Amended Answer to Amended Complaint & 
Counterclaim 
8/25/2011 MISC PAM Plaintiffs' Reply to Defendants Sweet's Amended 
Counterclaim 
9/1/2011 NTDD PAM Notice Of Taking Deposition of Dr. John M. Hoch 
-- Defendants Sweet 
9/8/2011 NTDP PAM Notice Of Taking Deposition of Rob Vance -
Plaintiffs 
NTDP PAM Notice Of Taking Deposition of Becky Vance 
-Plaintiffs 
9/21/2011 NTDD PAM Amended Notice Of Taking Deposition-defendant 
of Dr. John M. Hoch 
9/27/2011 HRSC PAM Hearing Scheduled (Telephonic Status 
Conference 09/27/2011 02:30 PM) 
HRHD PAM Hearing result for Telephonic Status Conference 
scheduled on 09/27/2011 02:30 PM: Hearing 
Held 
fil?eifaTER ~CTIONS Continued (Court Trial 12/12/2011 09:00 AM) 
User: DEANNA 
Judge 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Date: 9/12/2012 
Time: 07:55 AM 
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icial District Court - Nez Perce Count 
ROA Report 
Case: CV-2008-0002272 Current Judge: Jeff M. Brudie 
John M Hoch, etal. vs. Jake Sweet, etal. 
John M Hoch, Carole D Hoch vs. Jake Sweet, Audrey Sweet, Rob Vance, Becky Vance 
Date Code User 
9/27/2011 PAM Notice of Court Trial -- 12-12-11 @ 9:00am (3 
days) 
10/28/2011 NOTP PAM Notice Of Service-plaintiff 
11/23/2011 MOTN PAM Motion in Limine 
Plaintiffs' Motion for an Order Excluding 
Testimony from all Undisclosed Expert Witnesses 
MEMO PAM Memorandum in Support Re: Motion in Limine for 
Exclusion of Undisclosed Expert Testimony 
11/29/2011 MISC PAM Plaintiffs' Amended Exhibit List 
12/1/2011 NOTO PAM Notice Of Service-defendants Jake & Audrey 
Sweet 
MISC PAM **Proposed Exhibits for Trial Submitted by 
Defendants Jake & Audrey Sweet** 
12/2/2011 MOTN PAM Motion in Limine -- Defendants Vance 
MISC PAM Defendants Vance's Disclosure of Expert 
Witnesses 
MISC PAM Defendants Vance's Disclosure jof Exhibits 
MISC PAM **Defendants Vance's Proposed Exhibits for Trial 
Submitted** 
12/12/2011 CTST PAM Hearing result for Court Trial scheduled on 
12/12/2011 09:00 AM: Court Trial Started 
MINE PAM Minute Entry 
Hearing type: Court Trial 
Hearing date: 12/12/2011 
Time: 9:01 am 
Courtroom: 
Court reporter: Linda Carlton 
Minutes Clerk: PAM 
Tape Number: Crtrm 3 
Plaintiffs: Samuel Creason & Theodore Creason 
Defendants Sweet: Edwin L. Litteneker 
Defendants Vance: W. Jeremy Carr 
HRSC PAM Hearing Scheduled (Court Trial - Continued 
12/13/201109:00AM) 
12/13/2011 CONT PAM Hearing result for Court Trial - Continued 
scheduled on 12/13/2011 09:00 AM: Continued 
HRSC PAM Hearing Scheduled (Court Trial - Continued 
12/14/2011 01 :00 PM) 
MISC PAM **Deposition of Robert Vance Published** 
12/14/2011 HRHD PAM Hearing result for Court Trial - Continued 
scheduled on 12/14/2011 01 :00 PM: Hearing 
Held 
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Date: 9/12/2012 
Time: 07:55 AM 
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Secon dicial District Court - Nez Perce Coun 
ROA Report 
User: DEANNA 
Case: CV-2008-0002272 Current Judge: Jeff M. Brudie 
John M Hoch, etal. vs. Jake Sweet, etal. 
John M Hoch, Carole D Hoch vs. Jake Sweet, Audrey Sweet, Rob Vance, Becky Vance 
Date Code User Judge 
12/15/2011 DCHH PAM Hearing result for Court Trial - Continued Jeff M. Brudie 
scheduled on 12/14/2011 01 :00 PM: District 
Court Hearing Held 
Court Reporter: Linda Carlton 
Number of Transcript Pages for this hearing 
estimated: 575 pages 
2/9/2012 FFCL PAM Findings Of Fact And Conclusions Of Law and Jeff M. Brudie 
Order 
CDIS PAM Civil Disposition entered for: Sweet, Audrey, Jeff M. Brudie 
Defendant; Sweet, Jake, Defendant; Vance, 
Becky, Defendant; Vance, Rob, Defendant; Hoch, 
Carole D, Plaintiff; Hoch, John M, Plaintiff. Filing 
date: 2/9/2012 
STAT PAM Case Status Changed: Closed Jeff M. Brudie 
2/22/2012 PAM Miscellaneous Payment: For Certifying The Same Jeff M. Brudie 
Additional Fee For Certificate And Seal Paid by: 
Theodore 0. Creason Receipt number: 0003178 
Dated: 2/23/2012 Amount: $1.00 (Cash) 
2/23/2012 MISC PAM Objection to Plaintiffs' Proposed Judgment Jeff M. Brudie 
--Defendants Vance 
3/1/2012 MISC PAM Release of Lis Pendens -- Defendants Vance Jeff M. Brudie 
3/2/2012 TERESA Miscellaneous Payment: For Certifying The Same Jeff M. Brudie 
Additional Fee For Certificate And Seal Paid by: 
clark and feeney Receipt number: 0003910 
Dated: 3/2/2012 Amount: $1.00 (Check) 
3/19/2012 APSC DEANNA Appealed To The Supreme Court Jeff M. Brudie 
DEANNA Filing: L4 - Appeal, Civil appeal or cross-appeal to Jeff M. Brudie 
Supreme Court Paid by: Carr, William Jeremy 
(attorney for Vance, Rob) Receipt number: 
0005194 Dated: 3/21/2012 Amount: $101.00 
(Check) For: Vance, Becky (defendant) and 
Vance, Rob (defendant) 
NTAP DEANNA Notice Of Appeal Jeff M. Brudie 
BNDC DEANNA Bond Posted - Cash (Receipt 5196 Dated Jeff M. Brudie 
3/21/2012 for 100.00) 
BONC DEANNA Condition of Bond Estimate for preparation of Jeff M. Brudie 
reporter's transcript 
BONC DEANNA Condition of Bond Estimate for computer Jeff M. Brudie 
searchable disc of the transcipt 
BNDC DEANNA Bond Posted - Cash (Receipt 5198 Dated Jeff M. Brudie 
3/21/2012 for 143. 75) 
BNDC DEANNA Bond Posted - Cash (Receipt 5197 Dated Jeff M. Brudie 
3/21/2012 for 1868.75) 
BONC DEANNA Condition of Bond Estimate toward preparation of Jeff M. Brudie 
clerk's record 
4/4/2012 ORDR DEANNA Order Remanding to District Court for Final Order Jeff M. Brudie 
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Secon dicial District Court - Nez Perce Coun 
ROA Report 
Case: CV-2008-0002272 Current Judge: Jeff M. Brudie 
John M Hoch, etal. vs. Jake Sweet, etal. 
John M Hoch, Carole D Hoch vs. Jake Sweet, Audrey Sweet, Rob Vance, Becky Vance 
Date Code User 
4/9/2012 SCRT DEANNA Supreme Court Receipt - Transmittal of 
Document 
6/4/2012 NTHR PAM Notice Of Hearing -- 6-21-12@ 10:00am 
Defendant Vance's Objection to Plaintiffs' 
Proposed Judgment 
HRSC PAM Hearing Scheduled (Hearing 06/21 /2012 10:00 
AM) Defendants Vance Objection to Plaintiffs' 
Proposed Judgment 
6/20/2012 CONT PAM Continued (Hearing 06/21/2012 09:30 AM) 
Defendants Vance Objection to Plaintiffs' 
Proposed Judgment 
6/21/2012 HRHD PAM Hearing result for Hearing scheduled on 
06/21/2012 09:30 AM: Hearing Held Defendants 
Vance Objection to Plaintiffs' Proposed Judgment 
DCHH PAM Hearing result for Hearing scheduled on 
06/21/2012 09:30 AM: District Court Hearing Hele 
Court Reporter: Linda Carlton 
Number of Transcript Pages for this hearing 
estimated: Less than 100 pages 
Defendants Vance Objection to Plaintiffs' 
Proposed Judgment 
MINE PAM Minute Entry 
Hearing type: Defs' Vance Objection to Plfs' 
Proposed Judgment 
Hearing date: 6/21/2012 
Time: 9:36 am 
Courtroom: 
Court reporter: Linda Carlton 
Minutes Clerk: PAM 
Tape Number: Crtrm #1 
Plaintiff: Sam Creason 
Defendant Vance: William Jeremy Carr 
7/9/2012 JDMT PAM Final Judgment 
CDIS PAM Civil Disposition entered for: Sweet, Audrey, 
Defendant; Sweet, Jake, Defendant; Vance, 
Becky, Defendant; Vance, Rob, Defendant; Hoch, 
Carole D, Plaintiff; Hoch, John M, Plaintiff. Filing 
date: 7 /9/2012 
User: DEANNA 
Judge 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
7/12/2012 PAM Miscellaneous Payment: For Certifying The Same Jeff M. Brudie 
Additional Fee For Certificate And Seal Paid by: 
Creason, Moore, Dokken & Geidl Receipt 
number: 0011264 Dated: 7/12/2012 Amount: 
$1.00 (Cash) 
7/25/2012 NTAP DEANNA Notice Of Appeal Jeff M. Brudie 
8/16/2012 SCRT DEANNA Supreme Court Receipt - Clerk's Record and Jeff M. Brudie 
Reporter's Transcript due at the SC by November 
6, 2012 
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Lewiston, ID 83501 
(208) 743-3591 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
JOHN M. HOCH and CAROLED. HOCH, 
Husband and wife, 
Plaintiff, 
vs. 
JAKE SWEET and AUDREY SWEET, 
husband and wife; ROB VANCE and BECKY 













) ________________ ) 
CASE N. 0,. O 2. 2. / (_ c \I 08 .. . 
VERIFIED COMPLAINT 
TO ENJOIN DEFENDANTS 
FROM OBSTRUCTING 
EASEMENT 
COME NOW JOHN M. HOCH and CAROLED. HOCH, husband and wife, and for cause 
~· - ·~ 
of action against the defendants, JAKE SWEET and AUDREY SWEET, husband and wife, and 
ROB VANCE and BECKY VANCE, husband and wife, and allege as follows: 
VERIFIED COMPLAINT TO ENJOIN 
DEFENDANTS FROM OBSTRUCTING 
EASEMENT 1 
I. 
Plaintiffs are the owners of a tract of land located in Nez Perce County, State of Idaho, that 
adjoins defendant Vance's property to the west and defendant Sweet's property to the north, more 
particularly described as follows: 
The West half of the Northeast Quarter of the Northwest Quarter of 
Section 22, TO\vnship 33 North, Range 4 West of the Boise Meridian, 
Official records of Nez Perce County, Idaho. 
II. 
Defendants ROB VANCE and BECKY VANCE, husband and wife, are the owners of a 
tract ofland located in Nez Perce County, State ofldaho, that adjoins plaintiffs' property to the east, 
more particularly described as follows: 
The East Half of the Northwest Quarter of Section 22, Township 33 
North, Range 4 West of the Boise Meridian, Official Records of Nez 
Perce County, Idaho. 
ill. 
Defendants JAKE SWEET and AUDREY SWEET, husband and wife, are the owners of a 
tract of land located in Nez Perce County, State of Idaho, that adjoins plaintiffs' property to the 
south, more particularly described as follows: 
The Southwest Quarter of the Northwest Quarter of Section 22, 
Township 33 North, Range 4 West of the Boise Meridian, Official 
Records of Nez Perce County, Idaho. 
VERIFIED COMPLAINT TO ENJOIN 




Prior to October 12, 2000, all tbree of the above described properties were o~ned by JACK 
W. CRIDLEBAUGH, the plaintiffs and defendants common grantor. 
v. 
On October 12, 2000, said JACK W. CRIDLEBAUGH conveyed to the defendants Vance 
the land described in paragraph II above by Warranty Deed recorded October 16, 2000 as Instrument 
No. 657867, records of Nez Perce County, Idaho. A copy of said Warranty Deed is attached hereto 
as Exhibit "A" and incorporated herein by reference. 
The Warranty Deed from Cridlebaugh to the defendants Vance reserved, in favor of 
Cridlebaugh, his heirs and assigns, certain easements for ingress and egress, including the following: 
"TOGETHER WITH all easements for ingress and egress running 
from public right-of-way to the above described real property which 
are appurtenances to said real property. 
RESERVING UNTO THE GRANTOR, his heirs and assigns, all 
easements for ingress and egress running from public right-of-way to 
the above described real property which are appurtenances to said 
real property, together with an easement over and across all roadways 
presently existing on the property herein being conveyed." 
.. VIL 
On October 10, 2001, said JACK W. CRIDLEBAUGH conveyed to the defendants Sweet 
the land described in paragraph III above by Warranty Deed recorded October 10, 2001 as 
VERIFIED COMPLAINT TO ENJOIN 
DEFENDANTS FROM OBSTRUCTING 
EASEMENT 3 
14 
Instrument No. 668025, records of Nez Perce County, Idaho. A copy of said Warranty Deed is 
attached hereto as Exhibit "B" and incorporated herein by reference. 
VIII. 
The Warranty Deed from Cridlebaugh to the defendants Sweet reserved, in favor of 
Cridlebaugh, his heirs and assigns, certain easements for ingress and egress, including the following: 
"TOGETHER WITH AND SUBJECT TO an easement for ingress 
and egress over and across existing roads located on the following 
described property: The East half of the Northwest Quarter and the 
Northwest Quarter of the Southwest Quarter of the Northeast 
Quarter, all located in Section 22, Township 33 North, Range 4 West 
of the Boise Meridian, the Gran tor reserving for himself, his heirs and 
assigns, said easements." 
RESERVING UNTO THE GRANTOR, his heirs and assigns, all 
easements for ingress and egress running from public right-of-way to 
the above described property wl:iicn are an appurtenances tosaiareal~----­
property, together with an easement over and across all roadways 
presently existing on the property herein being conveyed." 
IX. 
On March 26, 2002, said JACK CRIDLEBAUGH conveyed to the plaintiffs the real 
property described in paragraph I above by Warranty Deed recorded March 26, 2002 as Instrument 
No. 673441, records of Nez Perce County, Idaho. A copy of said Warranty Deed is attached hereto 
as Exhibit "C" and incorporated herein by reference. Said Warranty Deed provided, in part, as 
follows: 
"SUBJECT TO AND TOGETHER WITH the rights and 
responsibilities set forth in the following easements: 
VERIFIED COMPLAINT TO ENJOIN 
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5. Easement for the pmpose of ingress and egress and rights 
incidental thereto as reserved in a Warranty Deed recorded October 
16, 2000 as Instrument No. 657867, records of Nez Perce County, 
Idaho. 
(The deed conveying the property to the defendants Vance.) 
6. Easement for the pmpose of ingress and egress and rights 
incidental thereto as reserved in a Warranty Deed recorded October 
10, 2001 as Instrument No. 668025, records of Nez Perce County, 
Idaho." 
(The deed conveying the property to the defendants Sweet.) 
X. 
On November 17, 2007, the defendants Sweet mailed to the plaintiffs a letter stating that any 
easement across their property would be terminated at the latest on June 30, 2008. A copy of said 
XL 
In furtherance of their threat to terminate ingress and egress easement which the plaintiffs 
enjoy over the property owned by defendants Sweet, on at least three occasions since June 30, 2008, 
the defendants Sweet have blocked access to plaintiffs' property. Most recently, the blockage was 
over the weekend of July 12 and 13, 2008 and on July 16, 2008 when the defendants placed a tractor 
in the middle of the easement. A photograph depicting the blocking of the easement is attached 
.hereto as Exhibit."E" and incorporated.herein byrefornncc:. ... 
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Since the blockage of the Plaintiff's access to their property by the defendants Sweet in July 
of 2008, the Defendant's Vance have caused a survey to be completed of their property. The 
preliminary results of said survey, which is not as the date of the filing of this complaint been filed 
for record in Nez Perce County, Idaho, indicate that the north-south boundary line dividing the 
Plaintiff's property from the Defendants Vance's property has shifted from the location as originally 
understood by the parties, to the West. As a result thereof, the Defendants Vance have taken the 
position that a portion of the Plaintiffs access road actually lies on their property. The Defendants 
Vance have removed the impediments theretofore placed on said access road by the Defendants 
Sweet, and have placed an earthen obstacle on said road thereby again cutting Plaintiff access to 
their property. 
XIII. 
Without the use of such access granted to the plaintiffs by Jack Cridlebaugh, the plaintiffs 
will not be able to complete the construction of their home on the premises, or after construction of 
the home have reasonable year round access to their property. 
XIV. 
Unless the defendants Sweet and Vance are restrained from blocking the easement, the 
_ __ plaintiffs will be_withouLreasonable _year <:rrQUDcl9:cc;~s.s1o th_eir _propc::Jiy._ Tl1e plaj,gtjff§_:Will suff~r 
damages which are impossible to assess at the present time. Plaintiffs have no adequate remedy at 
law and are restricted to this application for injunctive relief. 
VERIFIED COMPLAINT TO ENJOIN 





WHEREFORE, plaintiffs request: 
1. That the Court pennanently enjoin and restrain the defendants, JAKE SWEET and 
AUDREY SWEET, husband and wife, from blocking the easement across defendants' Sweet real 
property to the plaintiffs' real property. 
2. That the Court permanently enjoin and restrain the defendants, ROB VANCE and 
BECKY VANCE, husband and wife, from blocking the easement across defendants' Vance real 
property to the plaintiffs real property. 
3. That the plaintiffs be awarded reasonable attorney's fees incurred by plaintiff in the 
prosecution of this action for the common benefit of the parties hereto pursuant to Idaho Code § 12-
121. 
4. Granting plaintiffs any other relief, in law or in equity, to which it deems plaintiff to 
be entitled. 
5. For costs of suit as prescribed by law; 
6. For such further relief as the Court may deem just and equitable. 
i-v'U 
DATED this?- I day of October, 2008. 
JONES, BROWER & CALLERY, P.L.L.C. 
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I THOMAS W. CALLERY 
STATE OF IDAHO ) 
SS. 
County of Nez Perce ) 
JOHN M. HOCH and CAROLED. HOCH, being first duly sworn, upon oath deposes and 
states: 
We are the plaintiffs named herein; we have read the foregoing VERIFIED COMPLAINT 
TO ENJOIN DEFENDANTS FROM OBSTRUCTING EASEMENT, know the contents thereof, 
and that the allegations therein made are true as I verily believe. 
CAROLED. HOCH 
--·---· ·---SDBSCRIBED-AND-swoRN-tol5efore me.fu1s~~y ofOctooer,2008-. -·----
VERIFIED COMPLAINT TO ENJOIN 
DEFENDANTS FROM OBSTRUCTING 
~ V-tJfW1 
Notary Public i:t(a11 for the State ofidaho, 
Residing at Lew1stdn therein. 
My commission expires _S-_-_'i_'l_-_2_.~_l_c:__ _ _ 
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DELIVERED ( ) 
MAILED ff ( ) 
For Value Received, JACK W. CRIDLEBAUGH, an unman·ied person, as Grantor, does 
hereby grant, bargain, sell and convey unto ROB VANCE and BECKY VANCE, husband and 
'-'Vife, the Grantees, whose current address is 14400-130th Avenue N.E., Kirkland, Washington 
98034, all of his interest in the following described premises situate in the County of Nez Perce, 
State of Idaho~ to-wit: 
Tue East Half of the Northeast Quarter of the Northwest Quarter of Section 22, Township 
33 North, Range 4 West of the Boise Meridian. 
TOGETHER WITH all easements for ingress and egress running from public right-of-way 
to the above described real property which are appurtenances to said real property. 
----RE.SE-R.:V:ING-UNIO_THE GRANTOR, his heirs and assigns, all easements for ingress and 
egress running from public right-of-way to the above aescriooo real- property-which- arc--- --
appurtenances to said real property, together with an easement over and across all roadways 
presently existing on the property herein being conveyed. 
SUBJECT TO the fol1ov.-ing Restrictive Covenants: 
A. No parcel shall be subdivided into smaller parcels without the Grantor's written 
consent. which written consent Grantor shall not be required to give as long as he 
owns any pottion of the following described real property: 
TI1e East Half of the Northwest Quarter (E1/2NWY4) and the Northwest 
Quarter of the Southwest Quarter of the Northeast Quarter (NWY4 SWY4 
NE~) aU located in Section 22, Township 33 North, Range 4, West of the 
Boise Meridian. 
___ .. _This Restriction shall terminate and be of no further force or effect five (5) years 
. afte~--ih~<lar~ iilis-WarrantyO-eea is recorded. ---- ---- -- -- - -- - - -- . --- _ _ ___ _ 
B. T ernporary structures, such as utility trailers or 5th wheelers shall Nill be utilized 
as residences, or storage facilities, on the property. This restriction shall not apply 
during the construction of pennanent dwellings, PROVIDED this restriction waiver 
· shaB not exceed one ( l) year;. . ~ Q 
VERIFIED COMPLAINT TO ENJOIN DEFENDANTS 
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C. No noxious, illegal or offensive activity shall be carTied on upon any parcel, nor 
shall anything be done thereon which may be or may become a nuisar1ce to the 
neighborhood or in any way materially interfere \vith the quiet enjoyment of each of 
the respective parcel owners. 
D. Each parcel shall be kept in a clear1 ar1d attractive marmer. 
E. No logging trucks or heavy construction equipment shall be .atJmwed to remain on 
the premises more thilll 36 consecutive hours. This shall noqxobibit tLte temporary 
use of heavy construction equipment for the preparation ofb:ailding sites or access 
roads from the primary right of way to permanent structmes. 
F. No unpainted corrugated or galvanized metal may be used for-roofrrrg materials; the 
intent of this restriction being to minimize glar·e. 
G. All buildings must either be manufacttrred homes constructed within fom (4) years 
of the date said manufactured home is placed on the lot, or buildings constructed on 
the parcel from raw building materials. 
H. Outbuilding, such as barns, shops or free-standing garages, shall be similar· in design 
to and compliment the structure constructed-on tire-parcel. --------------- -
I. No fences shall be built on the roads or rights-of-way. 
J. The exterior of any structure, resident or outbuildings shall be completed within one 
year of obtaining proper building permits. During the period of construction, the 
owner shall cause the premises to be kept free and clear of debris and waste m;:-,tter 
and shall cause all such debris and waste matter to be disposed of in a proper 
manner so that the same imposes no interference or detraction to adjoining property. 
K. ANIMALS: No animals except dogs, cats, other household pets may be placed, 
kept, bred or maintained on the premises. 
L. REMEDIES. Either Granter or Grantees may enforce the restrictions and 
conditions set forth above; however, neither party shall be obligated to enforce such 
tenns. 
Sl.JBJECT TO Perpetual Reciprocal Easement by and between DALE R. TURNER a11d 
CAROLYN J. TURNER, husband and wife, aild RANDALL P. RUCKDASHEL and 
KAREN RAE RUCKDASHEL, husbaI1d and wife, and MIKE McHARGUE, recorded 
March 21, 1995 as Instrument No. 596083, records of Nez Perce County, Idaho. ~I 
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. . . · ,. •.· .. .. · .. . · .. 
·. ·.· 
. . 
SUBJECT TO an easement for a perpetual right-of-way and rights incidental thereto as set 
forth in a document to DALE R. TURNER and CAROLYN J. TURNER, husband and 
wife, JACK CRIDLEBAUGH, an unmarried man, and TERRY A. CLACK and BETTY L. 
CLACK, Trustees of the Clack Fan1ily Revocable Tmst, recorded July 29, 1997 as 
Instrument No. 622759, records of Nez Perce County, Idaho: 
SUBJECT TO an easement for the purpose of public utilities and rights incidental thereto as 
set forth in a document granted to DALE R. TURNER and CAROLYN J. TURNER, 
husband and wife, recorded July 29, 1997 as Instrument No. 622760, records of Nez Perce 
County, Idaho. 
SUBJECT TO an easement for the purpose of public utilities and rights incidental thereto as 
set forth in a document granted to CLEARWATER POWER COMPANY, recorded . 
January 26, 1998 as Instrwnent No. 628290, records of Nez Perce County, Idaho. 
TO HA VE AND TO HOLD the said premises with their appurtenances unto the said 
Grantees, their heirs and assigns forever. And the said Grantor does hereby covenant to and with 
the said Grantees that he is the owner in fee simple of said premises; that they are free from all 
encumbrances except those set forih above, and taxes, levies and assessments for 2000 and 
thereafter; and that he wi11 warrant and defend the same from all lawful claims whatsoever. 
IN WITh1ESS WHEREOF, the said Granter has hereunto set his hand and seal this _ day 
of October, 2000. 
dcJLvJ .C~u .. J~1' 
JACK W. CRIDLEBA~~H {) . 
GRANTOR: 
flNST; Nojp£_1fJ(o J 
- ----- ·-- ---·- ·-. - ---- -- -- ---- -- ------- -- - -- · - nrf~~!,~f~.Rf{;~~LIANCE -rtr· t·-
. . U! - - l"f r. . n Y • 
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.. "'"" P~~TTY 0. WEEKS 
rl't:.LOfWt.r iEZ f:LRCE CO ID 
f3 Y ($DEPUTY ~ ~ 
EXHIBIT 
___ ._._._-_.;: :.·. >. : ::-_:: 
ST ATE OF IDAHO ) 
: SS 
County of Nez Perce ) 
'.· .. . 
On this /'J 1~ay of October, 2000, before me, the undersigned, a Notary Public in and for 
the State of Idaho, personally appeared JACK W. CRIDLEBAUGH, known or identified to me to 
be the person whose name is subscribed to the within and foregoing instrument and acknowledged 
to me that he executed the same. 
IN WTINESS WHEREOF, I have hereunto set my hand and affixed my official seal the day 
and year first above written. ,,, 1111 11 11111 
,....:,'' "'{ E.LL S 4111. '/ 
.::::-" "~''''\l lli1J11,:I)'- ~ i ~~''"' '//,;.' ~ ~ !L,,.,_ - . / ~ -
~ ff NOT;\RY --;;;·::.--=="'--"->'1--"-~_..::;0_ (---" fZ{,L::72--'-----
~ % PUSUC ~~~~Puc~! the State ofldaho, 
. "/ ::;, x~.s1Q_ing at . ~J? . 
'/ \S• ,:'11,, , ,,~· )~ ' -.:: . . / " ;., <·~-r 11I1111\\\\ · ·~'~ ,, 
/; ' • F" Q <: \0 ~~:>)'' /)'J //J OM 111
11/1 11 ~ 11 1 ''1v1y commission expires l,L' / '17/" t7£</. 
...... ·- ·----· ·--·-··- ···---- --- -
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For Value Received, JACK W. CRIDLEBAUGH, an unmanied person, as Grantor, does 
hereby grant, bargain, sell and convey unto JAKE SWEET and AUDREY SWEET, husband and 
\;"ife. the Grantees, whose cun-ent address is I 'OJ t....-e~'s4- elto.R.4~ t.9< ,ct~~f his interest 
in the follO\ving described premises situate in the County of Nez Perce, State ofidaho, to-wit: 
The Southeast Quarter of the Northwest Quarter of Section 22, Township 33 North, Range 
4 \<Vest of the Boise Meridian, Official Records of Nez Perce County, Idaho. 
TOGETHER WITH all easements for ingress and egress running from public right-of-way 
to the above described real property which are appmienances to said real property, including 
but not limited to the easements set forth in that certain Quitclaim Deed by and between 
MIKE T. McHARGUE, an unmarried man, as Grantor, and APC Co., as Grantee, recorded 
September 4, 1987 under Instrument No. 51424.8, records of Nez Perce County, Idaho, and 






EVERETT J. CASSELL and BERYL A. CASSELL,-fiusoana and wiie, as- errantors;-and-- --- -
r..•IJCHAEL T. McHARGUE and MARY C. McHARGUE, husband and wife, as Grantee, 
recorded April 3, 1986 tmder Instrument No. 497394, records of Nez Perce County, Idaho, 
and that certain Easement by and between John Carpenter and Delia Carpenter, husband 
and wife, parties of the first part, and EVERETT J. CASSELL and BERYL A. CASSELL, 
husband and wife, parties of the second part, recorded under Instrument No. 401230, 
records of Nez Perce Cow1ty, Idaho, and that certain Quitclaim Deed by and between PAUL 
N. \.VEil,fERT and GRACE WEINERT, husband and wife, to MIKE T. McHARGUE, a 
single man, recorded under Instrument No. 478091, records of Nez Perce County, Idaho. 
TOGETHER "WITH AND SUBJECT TO an easement for ingress and egress over and 
across existing roads located on the following described property: The East Half of the 
Northwest Quarter and the Northwest Quarter of the Southwest Quarter of the Northeast 
Quarter all located in Section 22, Township 33 North, Range 4 West of the Boise Meridian, 
the Grantor reserving for himself, his heirs and assigns, said easements. 
__ RESJ~RYING UNTO THE GRANTOR, his heirs and assigns, all easements for ingress and 
egress mnning -fro~ pubffcnghi:of..wayfo-tlie-aoove~ descnbed--reat property-which-are -
appurtenances to said real property, together with an easement over and across all roadways 
presently existing on the property herein being conveyed. 
SUBJECT TO the following Restrictive Covenants: 
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A. No parcel shall be subdivided into smaller parcels without the Grantor's written 
consent, which written consent Grantor shall not be required to give as long as he 
owns any portion of the following described real property: 
The East Half of the Northwest Quarter (EViNW~) and the Northwest 
Quarter of the Southwest Quarter of the Northeast Quarter (NWY-i SW~ 
NE~) all located in Section 22, Township 33 No1th, Range 4, West of the 
Boise Meridian. 
This Restriction shall terminate and be of no further force 0r effect five (5) years 
after the date this Warranty Deed is recorded. 
B. Temporary structures, such as utility trailers or 5th wheelers shall NOT be utilized 
as residences, or storage facilities, on the property. This,_:r..estriction shall not apply 
during the construction of permanent dwellings, PROVIDED this restriction waiver 
shall not exceed one (1) year; 
C. No noxious, illegal or offensive activity shall be carried on upon any parcel, nor 
shall anything be done thereon which may be or may become a nuisance to the 
neighborhood or in any way materially interfere with the quiet enjoyment of each of 
---- -----. tlre-respective-parcel-own~rs;- -- ·------ -----___ _ 
D. Each parcel shall be kept in a clean and attractive manner. 
E. No logging trucks or heavy construction equipment shall be allowed to remain on 
the premises more than 36 consecutive hours. This shall not prohibit the temporary 
use of heavy construction equipment for the preparation of building sites or access 
roads from the primary right of way to pe1manent structures. 
F. No unpainted corrugated or galvanized metal may be used for roofing materials; the 
intent of this restriction being to minimize glare. 
G. All buildings must either be manufactured homes constructed within four (4) years 
of the date said manufactured home is placed on the lot, or buildings constructed on 
the parcel from raw building materials. 
H. Outbuilding, such as barns, shops or free-standing garages, shall be similar in design 
-... -·--·-·-· _ .. ______ -·-··- ·---- - ·- ·--·- to-and-compliment-the .. structure .. constructed.on_the __ p_arcel..!.... ... _ _________ _ ···- --. --·---- ·-·--
I. No fences shall be built on Lhe roads or rights-of-way. 
J. The exterior of any structure, resident or outbuildings shall be completed within one 
year of obtaining proper building permits. During the period of construction, the 
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VERIFIED COMPLAINT TO ENJOIN DEFENDANTS 
FROM OBSTRUCTING EASEMENT 
owner shall cause the premises to be kept free and clear of debris and waste matter 
and shall cause all such debris and waste matter to be disposed of in a proper 
manner so that the same imposes no interference or detraction to adjoining property. 
K. .ANIMALS.: No animals except dogs, cats, other household pets may be placed, 
kept, bred or maintained on the premises. 
L. REJ\1EDIFS. Either Granter or Grantees may enforce the restrictions and 
conditions set forth above; however, neither party shall be obligated to enforce such 
terms. 
SUBJECT TO Perpetual Reciprocal Easement by and between DALE R. TURNER anri 
CAROLYN J. TURNER, husband and wife, and RANDALL P. RUCKDASHEL and 
KAREN RAE RUCKDASHEL, husband and wife; and MIKE McHARGUE, recorded 
March 21, 1995 as Instrument No. 596083, records of Nez Perce County, Idaho. 
- -----StJBJEG.:f- IO-an-easemenLfor_a_p_erp_etuaLrigh.t:-of-wa::t and rights incidental thereto as set 
· forth in a document to DALE R. TURNER and CAROLYN J. TURNER, husband and ____ ·---- -
wife, JACK CRIDLEBAUGH, an W1Il1arried man, and TERRY A. CLACK and BETTY L. 
CLACK, Trustees of the Clack Family Revocable Trust, recorded July 29, 1997 as 
Instrument No. 622759, records of Nez Perce County, Idaho. 
SUBJECT TO an easement for the purpose of public utilities and rights incidental thereto as 
set forth in a document granted to DALE R. TURNER and CAROLYN J. TURNER, 
husband and wife, recorded July 29, 1997 as Instrument No. 622760, records of Nez Perc·e 
County, fdaho. 
SUBJECT TO an easement for the purpose of public utilities and rights incidental thereto as 
set forth in a document granted to CLEARWATER POWER COMP ANY, recorded 
January 26, 1998 as Instrument No. 628290, records of Nez Perce County, Idaho. 
TO HA VE AND TO HOLD the said premises with their appurtenances unto the said 
·· liraniees,-meir-·heifs rurct--assigns forever. -:And -thesaid-Grantor-<loes hereby co'lenanUo _and with . __ 
the S3id Grantees that he is the owner in fee simple of said premises; that they are free from all 
encumbrances except those set forth above, and taxes, levies and assessments for 2001 and 
there.after, and that he \1;·il: warrant and defend the same from all lawful claims whatsoever. 
VERJFIED COMPLAINT TO ENJOIN DEFENDANTS 
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• . < .. 
' .. 
[: . 
.. ·. ·~ . . : 
IN WITNESS WHEREOF, the said Grantor has here1mto set his hand and seal this /tJ~ 
of October, 2001. 
GRANTOR: 
STATE OF IDAHO ) 
: SS 
County of Nez Perce ) . 
f1'v . 
---_!Onlhlit:) da;' of October, 2001, before me, tl1e undersigned, a Notary Pub Ii c in and for 
the State oflda o, personally appeared JACK W. CRIDLEBAUGH, known or ieienti-fiea-ro-me-to--·-·- ··- · 
be the person whose name is subscribed to the within and foregoing instrument and acknowledged 
to me that he executed the same. 
IN W1TNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day 
and year first above written. 
-----·--·· - --
-----····----------------------- - - ---- -- -·-·-·-----····· ··· ·---- - ---·---- -·----
P'TT .. f o. wrrns 
EC~i\~~···C•~'i:J 
~yd_t..c~ o<t:·I_; : T 
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673441 
WARRANTY DEED 
For Value Received, JACK W. CRIDLEBAUGH, an unmarried person, as Grantor, does 
hereby grant, bargain, sell and convey unto JOHN M. HOCH and CAROLE D. HOCH, husband 
and wife, the Grantees, whose current address is qo~ ?g~<;PEcT1 Lf\J?tS."to.lJ 1 c 7> , all of 
his interest in the following described premises situate in the County of Nez Perce, State ofldaho, 
to-wit: 
The West Half of the Northeast Quarter of the Northwest Quarter of Section 22, 
Township 33 North, Range 4 West of the Boise Meridian, official Records of Nez 
Perce County, Idaho. 
SUBJECT TO AND TOGETHER WITII the rights and responsibilities set forth in 
the following easements: 
.-.. :: 
1) Perpetual Reciprocal Easement by and between DALE R. TURNER;· and 
CAROLYN J. TURNER, husband and wife, and RANDALL P. RUCKDASHEL 
and KAREN RAE RUCKDASHEL, husband and wife, and MIKE McHARGUE, 
. . . . .· . . 
recorded Marcll2T;-T9-9SasllistrumenrNo.-S90083-;records··of-Nez-Peree-G0unty~, -----
Idaho. 
2) Easement for a perpetual right-of-way and rights incidental thereto as set 
forth in a document to DALE R. TURNER and CAROLYN J. TURNER, husband 
and wife, JACK CRIDLEBAUGH, an unmarried man, and TERRY A. CLACK 
and BETTY L. CLACK, Trustees of the Clack Family Revocable Trust, recorded 
July 29, 1997 as Instrument No. 622759,records of Nez Perce County, Idaho. 1 • 
[.) 
3) Easement for the purpose of public utilities and rights incidental thereto as 
set forth in a document granted to DALE R. TURNER and CAROLYN J. 
TUR.NER, husband and wife, recorded. July 29, 1997 as Instrument No. 622760, 
records of Nez Per~e County, Idaho. 
4) Easement for the purpose of public utilities and rights incidental therie~cJ as 
set forth in a document granted to CLEARWATER POWER COMPANY, 
recorded January 26, 1998 as Instrument No. 628290, records of Nez Perce County, 
·--- -.. ------............... Idaho ............... _ ..... _ .. __ -·--.. _____ ______ ·· __ .. _ ... __ .. _ .. ·---------- .. -- . ..... _ _____ ___ - - --~----------- ---- - _ 
5) Easement for the purpose of ingress and egress and rights incidental thereto 
as set forth in a document recorded October 16, 2000 as Instrument No. 657867, 
records of Nez Perce County, Idaho. 
-1-
VERIFIED COMPLAINT TO ENJOIN DEFENDANTS 
FROM OBSTRUCTING EASEMENT 
···- . . . 
.· ·.-.··.·:·:: 
6) Easement for the purpose of ingress and egress and rights incidental thereto 
as reserved in a Warranty Deed recorded October 10, 2001 as Instrument No. 
668025, records of Nez Perce County, Ida.ho. 
SUBJECT TO the following Restrictive Covenants: 
A. No parcel shall be subdivided into smaller parcels without the Grantor's written 
consent, which written consent Grantor shall not be required to give as long as he · 
owns any portion of the following described real property: 
The East Half of the Northwest Quarter (EYi.NW1/'.i) and the Northwest 
Quarter of the Southwest Quarter of the Northeast Quarter (NWv.i swv.i 
NEv.i) all located in Section 22, Township 33 North, Range 4, West of the 
Boise Meridian. 
This Restriction shall terminate and be of no further force or effect five (5) years 
after the date this · Warranty Deed is recorded. 
B. · Temporary structures, such as utility trailers or 5th wheelers shall NQI be utilized 
as residences, or storage facilities, on the property. This restriction shall not apply 
- -·---------during-the_construction_of_p_eJIUanent dwelling~ PROVIDED this re~triction waiver 
shall not exceed one ( 1) year; 
·--- -~---- --
C. No noxious, illegal or offensive activity shall be carried on upon any parcel, nor 
shall anything be done thereon which may be or may become a nuisance to the 
neighborhood or in any way materially interfere with the quiet enjoyment of each of 
the respective parcel owners ... -
D. Each parcei shall be kept in a clean and attractive manner. 
E. No logging trucks or heavy construction equipment shall be allowed' to remain on 
the premises more than 36 consecutive hours. This shall not prohibit the temporary 
use of heavy construction equipment for the preparation of building sites or access 
roads from the primary right of way to permanent structures. 
F. No unpainted corrugated or galvanized metal may be used for roofing materials; the 
intent of this restriction being to minimize glare. 
. - --- . -- --·----· ···- --- -.- ---- -·---- --·---- -- - --- ----- - ------ - -~-. -- - -- ---- -- ----- -- - -- ------- ----- - -- -- --
G. All buildings must either be manufactured homes constructed within four (4) years 
of the date said manufactured home is placed on the lot, or buildings constructed on 
the parcel from raw building materials. ~ 
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H. Outbuilding, such as barns, shops or free-standing garages, shall be similar in design 
to and compliment the structure constructed on the parcel. 
I. No fences shall be built on the roads or rights-of-way. 
J. The exterior of any structure, resident or outbuildings shall be completed"within one 
year of obtaining proper building permits. During the period of construction, the 
owner shall cause the preiriises to be kept free and clear of debris and waste matter 
and shall cause all such debris and waste matter to be disposed of in a proper 
manner so that the same imposes no interference or detraction to adjoining property. 
i '. -
K. ANIMALS: No animals except dogs, cats, other household pets may be placed, 
kept, bred or maintained on the premises. 
L. REMEDIES. Either Grantor or Grantees may enforce the restnctl.ons and 
conditions set forth above; however, neither party shall be obligated to enforce such 
terms. 
TO HA VE AND TO HOLD the said premises with their appurtenances unto the said 
Grantees, their heirs and assigns forever. And the said Griintor does -fiereoy covenant to ana-wiili 
~ ~ 
the said Grantees that he is the owner in fee simple of said premises; that they are ~free from all 
encumbrances except those set forth 'above, and taxes, levies and assessments for 2002 and 
thereafter; and that he will warrant and defend the same from all lawful claims whatsoeVter. 
' . tia, 
IN WTINESS WHEREOF, the said Grantor bas hereunto set his hand and seal this~ 
day of March, 2002. 
GRANTOR: 
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30 
:.-... . _:_<";.: .. . 
t . 
.· ·. ·-· ·.·,·.-,. .. ... . : . . · . __ . __ . .. -·. -:-:-.--.:::. :· . . ·. · .. · 
STATE OF IDAHO ) 
: SS 
CountyofNez Perce ) 
On this~ day of March, 2002, before me, the undersigned, a Notary Public in and for 
the State ofldaho, personally appeared JACK W. CRIDLEBAUGH, known or identified to me to 
be the person whose name is subscribed to the within and foregoing instrument and acknowledged 
to me that he executed the same. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day 
and year first above written. 
My commission expires S--2 (--: 7 "~ 'f. 
--------- -------··--
·------------·-··-- ·-- ---- -- --- -- -- ~-- ·- --- ------ --- ·--··--·-·------·- --·--- ··-- ··-·-- ·-·-·-···-· ' . 
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November 17, 2007 
John and Carol 
As friends and neighbors vve are excited and happy for you that 
it appears construction of y.our nevv home is coming to completion . 
You certainly must be thrilled to see the building of your dream home 
coming into the final stages of assembly, as you approach the day 
that you too, get to move in and start enjoying the peace, quiet, 
seclusion, and enjoyment of country living here on the mountain. 
With winter quickly approaching and the beauty of the changing 
season, Audrey a~d I were reflecting back on how much we have 
enjoyed our past several years living here. Probable like yourselves, 
our dream has always been to live away from all the hustle-bustle of 
- -- eity-li-v-iA§h--ar-id--enjoy-a_sJow_ecpac.e_ntp_e_a__ceful._guiet, semi-seclusion, 
without all the noise, interruptions, and traffic associated with city 
living. So, with those thoughts still fresh in our minds, we wanted to 
again revisit the subject and previous conversations we have had 
regarding your use of our road. As you recall, during our initial 
discussions on this matter we granted you permission for construction 
access across our road and property to assist you and your 
contractors in having ready made access to your construction site. I 
think you would have to agree, that this construction access across 
our road and property has been most helpful in assisting you in a 
much timelier and substantially less costly approach to the 
construction of your new home! As neighbors we were happy to 
assist you in this way, as we too know that at this elevation you have 
a considerably shorter construction window than down in town. 
--------- -- ---·-- -- ----- - -- ------ - . --- ------- - ---- ------- ---------- - - - ---- ------- -- - - -- - -- -- ------- - - -
White it appears that the majority of the construction of your new 
house is nearing completion, we know you still have some work that 
will likely be continuing over the next few months. As winter is quickly 
approaching and ground freeze and snow are already making a 
3 
') 
showing of the transition into winter, we have decided for the time 0\ 
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. · .. · .·: .. =<:. ·. -·~--- .. . ---- -·-·. . . · .. · .. ·. -:: 
. ... · .. · . . 
.. · .. · . .. · .. · . . . . . . ·· · 
being, to make no immediate changes to_ our previous permission for 
you to gain construction access to your home by entering and exiting 
it across our road and property. As always, we expect you and your 
contractors to treat the road with respect, maintain a slow and 
reasonable speed, watch for our grandchildren and dogs at play, and 
promptly assist with maintenance and repairs as needed and 
appropriate, 
As I stated above, Audrey and my dream has always been to live 
away from all the· hustle-bustle of city living, and enjoy a slower pace . 
of peaceful, quiet, semi-seclusion, without all the noise, interruptions, 
and traffic associated with city life. Obviously, it is no surprise to 
either of us that this has not been the case since we. granted you 
construction access for the building of your new house. To put it 
frankly, the traffic;-not knowing who is coming and going, dust, dogs 
always barking at passing cars, and vehicles driving so close to our 
home is much more disturbing than we had ever anticipated; 
however, it is something that we have agreed to handle for a while 
longer and is truly tile ne1gnoorlythln-g-to-do. · ----- --
As your major construction will be coming to an end in the next month 
· or so, we will be into the snowy freezing months of winter when 
outside work is almost impossible. Therefore, we don't feel it 
reasonable at this time to ask yo·u to start building or using an 
alternate access route to your home, rather than the construction 
route you have been using across our road and property. However, 
you need to start planning now on upgrading your initial and legal 
access road to your home, such that any required construction or 
upgrade work on it can commence as soon as spring weather allows. 
Even with a late spring, there is no reason for you to not have your 
own access road to your new home completed by the end of June 
· -·---------- -· ---2008. --T-his-gives-you.eigbtm.o.ntllsJQ..Qlan and _obtain any needed 
permissions, permits, contractors, materials, or any other items tnar-- -·------·-· 
may be needed for the timely completion of your own road. 
Therefore, Audrey and I have agreed that your construction access to 
your home across our road and property will terminate as soon as 
your road is completed, and under no circumstances later than June 3 ) 
30, 2008. 
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We feel as neighbors we have been very fair and patient in providing 
you construction access; however, .as you know, it was never 
intended to be anything more than temporary for the purposes of 
construction. The removal of all outside traffic going across our 
place allows us both to get on with our lives and pursue our priorities. 
Having your own access road to your home allows you to monitor :and 
- t - I .Ll ' 'b ;t ' , A !l" con rm me access ana secumy oa your roaol property1 an~J uVJei.mgs. 
For us, no longer having outside traffic across our road and property 
allows us to monitor and control the access and security of our road, 
property, and dwellings. 
I hope you don't find this letter to be a surprise or harsh, as neither 
are our intent. W~ are neighbors and we feel we have been and are 
continuing to do the right and neighborly thing, otherwise we would 
have never agreed to your construction access in the beginning. We 
just want to communicate this to you in writing to insure you clearly 
--u-nae1stan-d-ourposition-afla-timeline--0n-the-ma:tteurt_Y-o u r use of our 
road, and for everyone's safety, security, and overall well being that 
your use must come to an end in the not to distant future. If you have 
any questions or there is any portion of this letter that you don't 
understand please feel free to give us a call or drop by. 
Best Regards, 
------ ------- - - - -- ------- ----- ------ - -- -- - ·-- - ---
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W. JEREMY CARR 
Idaho State Bar No. 6829 
CLARK and FEENEY 
Attorneys for Defendants 
( L: 
Rob Vance and Becky Vance 
The Train Station, Suite 201 
13th and Main Streets 
P. 0. Drawer 285 
Lewiston, Idaho 83501 
Telephone: (208)743-9516 
~lLED 
lUJ6 00 r ·z.s flr\ '1 Ll 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
JOHN M. HOCH and Carole D. HOCH, ) 
husband and wife, ) 
Plaintiffs, 
vs. 
) CASE NO. CV 08-2272 
) 
) ANSWER AND COUNTERCLAIM 
) 
) 
JAKE SWEET and AUDREY SWEET, ) 
1_2 _____ husband and wifo_; ROB YANCE an_d_BECKY_J___ ___ _ _____________________ _ 













COMES NOW the Defendants, ROB VANCE and BECKY VANCE, and answers the Complaint 
filed in the above-entitled matter as follows: 
1. Defendants deny all allegations contained in the Complaint unless specifically admitted 
herein. 
2. Defendants lack sufficient knowledge to admit or deny the allegations contained within 
2 1 paragraph III, VII, VIII, IX, X, and XI of the Complaint and therefore denies the same. 
22 3. Defendants admit the allegations contained in paragraph I, II, IV, V, and VI of the 
2 3 Complaint. 
24 4. Defendants deny the allegations contained m paragraph XII, XIII, and XIV of the 
25 Complaint. 
26 
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This Counterclaim seeks declaratory relief as well as a claim for trespass and attorney 
6 
fees. The underlying subject matter of this Counterclaim is real property owned by the 
7 Defendants and adjacent real property owned by the Plaintiffs located in Nez Perce County, 
















2. Defendants Rob Vance and Becky Vance are husband and wife. 
3. Defendants Rob Vance and Becky Vance are the owners of certain real property 
situatejn.the.Count:yr.ofNezP.erce,Stateofidahomor.e_particularly_ds:_scri_b_ed_Jl~follmY.S: ___ . 
The East Half of the Northeast Quarter of the Northwest Quarter of Section 22, 
Township 33 North, Range 4 West of the Boise Meridian. 
TOGETHER WITH all easements for ingress and egress running from public 
right-of-way to the above described real property which are appurtenances to 
said real property. 
RESERVING UNTO THE GRANTOR, his heirs and assigns, all easements for 
ingress and egress running from public right-of-way to the above described real 
property which are appurtenances to said real property, together with an 
2 2 






SUBJECT TO the following Restrictive Covenants: 
A. No parcel shall be subdivided into smaller parcels without the Grantor's 
written consent, which written consent Grantor shall not be required to 
give as long as he owns any portion of the following described real 
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The East Half of the Northwest Quarter (El/2NW1/4) and the Northwest 
Quarter of the Southwest of the Northeast Quarter (NW1/4SW1/4NE1/4) 
all located in Section 22, Township 33 North, Range 4, West of the Boise 
Meridian. 
This Restriction shall terminate and be of no further force or effect five 
(5) years after the date this Warranty Deed is recorded. 
Temporary structures, such as utility trailers or 5th wheelers shall NOT be 
utilized as residences, or storage facilities, on the property. This 
restriction shall not apply during the construction of permanent 
dwellings, PROVIDED this restriction waiver shall not exceed one (1) 
year; 
No noxious, illegal or offensive activity shall be carried on upon any 
parcel, nor shall anything be done thereon which may be or may become 
a nuisance to the neighborhood or in any way materially interfere with 
the quiet enjoyment of each of the respective parcel owners. 
No logging trucks or heavy construction equipment shall be allowed to 
remain on the premises more than 36 consecutive hours. This shall not 
prohibit the temporary use of heavy construction equipment for the 







way to permanent structures. 
No unpainted corrugated or galvanized metal may be used for roofing 
materials; the intent of this restriction being to minimize glare. 
All buildings must either be manufactured homes constructed within four 
( 4) years of the date said manufactured home is placed on the lot, or 
buildings constructed on the parcel from raw building materials. 
2 1 H. Outbuilding, such as barns, shops or free-standings garages, shall be 
-~-~ ______ similar jn__d~sign_t_o_J1Ad_ f.0111pJirr:ient _th~- struc~~--C.Qg.s!ru~~~i_.on --~-- ____ --· ·-··--







No fences shall be built on the roads or rights-of-way. 
The exterior of any structure, resident or outbuildings shall be completed 
within one year of obtaining proper building permits. During the period 
of construction, the owner shall cause the premises to be kept free and 
LAW OFFICES OF 
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clear of debris and waste matter and shall cause all such debris and waste 
matter to be disposed of in a proper manner so that the same imposes no 
interference or detraction to adjoining property. 
ANIMALS: No animals except dogs, cats, other household pets may be 
placed, kept, bred or maintained on the premises. 
REMEDIES. Either Grantor or Grantees may enforce the restrictions and 
conditions set forth above; however, neither party shall be obligated to 
enforce such terms. 
SUBJECT TO Perpetual Easement by and between DALE R. TURNER and 
CaroleYN J. TURNER, husband and wife, and RANDALL P. RUCKDASHEL 
and KAREN RAE RUCKDASHEL, husband and wife, and MIKE 
McHARGUE, recorded March, 21, 1995 as Instrument No. 596083, records of 
Nez Perce County, Idaho. 
SUBJECT TO an easement for a perpetual right-of-way incidental thereto as set 
forth in a document to DALE R. TURNER and Carole YN J. TURNER, husband 
and wife, JACK CRIDLEBAUGH, an unmarried man, and TERRY A. CLACK 
and BETTY L. CLACK, Trustees of the Clack Family Revocable Trust, recorded 
July 29, 1997 as Instrument No. 622759, records of Nez Perce County, Idaho. 
SUBJECT TO an easement for the purpose of public utilities and rights 
incidental thereto as set forth in a document granted to DALE R. TURNER and 
Carole YN J. TURNER, husband and wife, recorded July 29, 1997 as Instrument 
No. 622760; records ofNezPerce County; Idaho~ -
SUBJECT TO an easement for the purpose of public utilities and rights 
incidental thereto as set forth in a document granted to CLEARWATER 
POWER COMPANY, recorded January 26, 1998 as Instrument No. 628290, 
records of Nez Perce County, Idaho. 
5. Plaintiffs. John Hoch and Carole Hoch are the owners of certain real property 
situate in the County of Nez Perce, State ofldaho more particularly described as follows: 
________ _ _______ The West_ Half of the Northeast Quarter_of t_h~ No!:.!hv\T_est _ _Quarter of Section 22, 





SUBJECT TO AND TOGETHER \VITH the rights and responsibilities set forth 
in the following easements: 
1) Perpetual Easement by and between DALE R. TURNER and Carole YN J. 
TURNER, husband and wife, and RANDALL P. RUCKDASHEL and 
KAREN RAE RUCKDASHEL, husband and wife, and MIKE 
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McHARGUE, recorded March, 21, 1995 as Instrument No. 596083, 
records of Nez Perce County, Idaho. 
Easement for a perpetual right-of-way incidental thereto as set forth in a 
document to DALE R. TURNER and Carole YN J. TURNER, husband 
and wife, JACK CRIDLEBAUGH, an unmarried man, and TERRY A. 
CLACK and BETTY L. CLACK, Trustees of the Clack Family Revocable 
Trust, recorded July 29, 1997 as Instrument No. 622759, records of Nez 
Perce County, Idaho. 
Easement for the purpose of public utilities and rights incidental thereto as 
set forth in a document granted to DALE R. TURNER and Carole YN J. 
TURNER, husband and wife, recorded July 29, 1997 as Instrument No. 
622760, records of Nez Perce County, Idaho. 
Easement for the purpose of public utilities and rights incidental thereto as 
set forth in a document granted to CLEARWATER POV/ER COMPANY, 
recorded January 26, 1998 as Instrument No. 628290, records of Nez 
Perce County, Idaho. 
Easement for the 12urgose of ingress and eg[ess and rights incidental 
thereto as set forth in a document recorded October 16, 2000 as 
Instrument No. 657867, records of Nez Perce County, Idaho. 
Easement for the purpose of ingress and egress and rights incidental 
thereto as reserved in a Warranty Deed recorded October 10, 2001 as 
Instrument No. 668025, records of Nez Perce County, Idaho. 
SUBJECT TO the following Restrictive Covenants: 
A. No parcel shall be subdivided into smaller parcels without the Grantor's 
written consent, which written consent Grantor shall not be required to 
give as long as he owns any portion of the following described real 
property: 
The East Half of the Northwest Quarter (El/2NW1/4) and the Northwest 
Quarter of the Southwest of the Northeast Quarter (NW1/4SW1/4NE1/4) 
--~-------filLlQca.te_dj11~Q:ion 22, ToWll;?_Qip_JJJ'far:fu, Rang~_1,_j_¥_ est of the_Boise ______ -----~-
B. 
Meridian. 
This Restriction shall terminate and be of no further force or effect five (5) 
years after the date this Warranty Deed is recorded. 
Temporaiy structures, such as utility trailers or 5th wheelers shall NOT be 
utilized as residences, or · storage facilities, on the property. This 
LAW OFFICES OF 
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restriction shall not apply during the construction of permanent dwellings, 
PROVIDED this restriction waiver shall not exceed one (1) year; 
No noxious, illegal or offensive activity shall be carried on upon any 
parcel, nor shall anything be done thereon which may be or may become a 
nuisance to the neighborhood or in any way materially interfere with the 
quiet enjoyment of each of the respective parcel owners. 
Each parcel shall be kept in a clean and attractive manner. 
No logging trucks or heavy construction equipment shall be allowed to 
remain on the premises more than 36 consecutive hours. This shall not 
prohibit the temporary use of heavy construction equipment for the 
preparation of building sites or access roads from the primary right of way 
to permanent structures. 
No unpainted corrugated or galvanized metal may be used for roofing 
materials; the intent of this restriction being to minimize glare. 
11 G. All buildings must either be manufactured homes constructed within four 
. r ------·- _ .11.Lyears of the date said manufactured home is placed on the lot, or 











Outbuilding, such as barns, shops or free-standings garages, shall be 
similar in design to and compliment the structure constructed on the 
parcel. 
No fences shall be built on the roads or rights-of-way. 
The exterior of any structure, resident or outbuildings shall be completed 
within one year of obtaining proper building permits. During the period 
of construction, the owner shall cause the premises to be kept free and 
clear of debris and waste matter and shall cause all such debris and waste 
matter to be disposed of in a proper manner so that the same imposes no 
interference or detraction to adjoining property. 
21 K. ANIMALS: No animals except dogs, cats, other household pets may be 






L. REMEDIES. Either Grantor or Grantees may enforce the restrictions and 
conditions set forth above; however, neither party shall be obligated to 
enforce such terms. 
III. 
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6. Defendants' and Plaintiffs' properties are adjacent to each other and share a 
2 
common boundary. The location of this boundary is in dispute. 
3 
4 
7. Defendants and Plaintiffs both purchased their properties from Jack Cridlebaugh. 
5 Defendants and both parties were notified at time of sale that no real survey was performed, as 
6 noted in Perpetual Right of Way Easement #622759. 
7 8. Approximately in the summer of 2005 the Plaintiffs began constructing a home 
8 on their property. Defendants discussed with Plaintiffs on many occasions, prior to Plaintiffs 
9 
starting construction on their property, the need to have a survey done so the Plaintiffs would not 
10 
build on Defendants' property. Plaintiffs refused to have a survey done and began construction 
11 
-·-rz-· on their home crowdinR the edge of the Def~ndants property and in some instances building onto _____ _ 
13 Defendants' property, and excavating and removing trees located on Defendant's property. 
14 Plaintiffs actions were without regard to Defendants rights to their property. 
15 9. Approximately in 2005 the Plaintiffs' and their agents began driving across 
16 Defendants' property without right or permission. 
17 
10. On or about July 2008 Defendants' had Cuddy & Associates perform a survey on 
18 
19 
the boundary lines of the parties adjacent property lines. A copy of the survey is marked as 
20 
Exhibit "A" and incorporated herein by reference. 
21 11. On or about August 23, 2008, Defendant sent Plaintiffs a written demand letter 
22 requesting they cease and desist their construction activities on Defendants' property. 
23 John and Carole Hoch still refuse to cease and desist their construction activities on Defendants' 
24 
property. Further, Plaintiffs have failed to remove their property from Defendants' real property 
25 
despite repeated request by Defendant. 
26 
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IV. 
1 DECLARATORY JUDGEMENT 
2 
12. Defendants reallege all foregoing allegations. 
3 
4 
13. At all times mentioned Defendants were, and now are, the owners in fee simple of 
5 the aforementioned real estate described above under a deed of conveyance. 
6 14. As a consequence of the Plaintiffs aforementioned acts, Plaintiffs contest the true 
7 location of the boundary line. All of the above named Plaintiffs, known and unknown, claim an 
8 interest in the property adverse to Defendant's undivided fee simple interest in said real property. 
9 
Plaintiffs' claims are without any right whatever and Plaintiffs have no right, estate, title, lien or 
10 
interest in or to Defendants' undivided interest in fee simple to said property, or any part thereof. 
11 
----r2 ______ li_ ___ The above described claims of the Plaintiffs constitute a cloud on Defendants' 
13 title and prevent Defendants from the complete enjoyment and use of said property. As a further 
14 consequence of such acts of the Plaintiffs, some of the real property that is ovmed by Defendants 
15 is out of the possession of the Defendants and in possession of the Plaintiffs, to the injury of the 
16 Defendants. 
17 
16. The Court should declare that the survey line is the boundary line of the parties 
18 
property and declare Defendants as the owner in fee of the premises in question to the exclusion 
19 
20 
of the Plaintiffs. Further, the Court should issue a permanent injunction enjoining Plaintiffs 
21 from interfering with Defendants use of the aforementioned property, including but not limited 




17. Defendants reallege all foregoing allegations. 
26 
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18. Plaintiffs and their agents, and employees, knowingly and willfully entered onto 
1 
Defendants' land, and without legal right and without the Defendants' knowledge or consent, 
2 
willfully and intentionally engaged in excavation, and engaged in construction activities, 
3 
4 
including the construction of permanent structures, on Defendants' land. Said Plaintiffs 
5 converted the removed trees for their own use. 
6 19. Plaintiffs and their agents, employees, knowingly built a road across and drove 
7 across the southern portion of Defendants' land without legal right and without Defendants' 
8 knowledge or consent, willfully and intentionally. 
9 





13 ATTORNEY FEES 
14 21. As a further and direct consequence of Plaintiffs' actions, the Defendants have 
15 been required to retain W. Jeremy Carr of the law firm of CLARK and FEENEY, to prosecute 
16 this action. Defendants are entitled to recover their costs and fees in this matter pursuant to 
17 





PRAYER FOR RELIEF 
21 WHEREFORE, Defendants respectfully pray for relief and for judgment against the 
2 2 Plaintiffs as follows: 
23 1. For an order restraining Plaintiffs and their agents, servants, employees, guests, 
24 
invitees and others acting under their direction and authority during the pendency of this action, 
25 
and thereafter permanently, from entering Defendants' premises and from interfering in any way 
26 
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with Defendants' possession, use and enjoyment of the property, or from accessing or driving 
1 
across their property. 
2 
2. For damages against the Plaintiffs on all causes of action alleged herein in an 
3 
4 
amount to be proven at trial, which amount is expected to well exceed $10,000.00; 
5 3. For an order requiring the Plaintiffs' to remove the items they placed on 
6 Defendants' property and to restore the property to its natural appearance. 
7 4. That the Court adjudge and decree that Defendants are the owners in fee of the 
8 real property and that Defendants are in possession and entitled to possession of the real 
9 
property, and retain jurisdiction to enforce the decree. 
10 
5. For an award of reasonable attorney fees and costs necessarily incurred in this 
ll 
13 6. For such other and further relief as the Court deems reasonable and just. 
14 DATED Thi~y of October, 2008. 
15 
16 
17 By: _ __,_,___~----1--"-----------­
W. Jeremy Ca 
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STATE OF IDAHO 





BECKY VANCE, being first duly sworn on oath, deposes and says: 
That she is one of the Defendants above named, that she has read the foregoing 
complaint, ~nd the ~ontents t~ereof an~)4e facts stated therein are true to the best of her 
knowledge, mformation and behef. l ./ / / 
B~i2f r/JE v @/lif£ 
SUBSCRIBED and SWORN to before me, this J.S'li day of October, 2008. 
Notary Public in and for the State of Idaho 
\\\\\\\Ill/////; Residing at Lewiston, therein. 
11 ~~""'\.A. HE:11. 111,-: My commission expires: A~ a-o, a ot '-I 
-·~·----~~\\\\\\lll/f/111/7;,zk~--------
12 2-:cJ ~tt,~ 
§ ~ NOTARY ~;z:;: 
:::: :::: PUBr IC ~ == 
~ ~ ~ ~ .:::: 
~ ui'l. ~ ~ 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this~y of October, 2008, I caused to be served a true and 
correct copy of the foregoing document, by the following: 
Mr. Garry W, Jones 
Jones, Brower & Callery 
P.O. Box 854 
Lewiston, ID 83501 
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W. Jeremy Carr, an associate of the firm 
Attorneys for Defendants 
LAW OFFICES OF 
CLARK AND FEENEY 
LEWISTON, IDAHO 83501 
Edwin L. Litteneker 
Attorney at Law 
Post Office Box 321 
322 Main Street 
Lewiston, Idaho 83501 
Telephone: (208) 746-0344 
Facsimile: (208) 798-8387 
ISB No. 2297 
Attorney for Defendant 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRlCT or 
THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
JOHN M. HOCH and CAROLED. HOCH, 
husband and wife, 
v. 
JAKE SWEET and AUDREY SWEET, 
__ husband and wife; ROB VANCE and __ 















COME NOW Defendants, Jake Sweet and Audrey Sweet, , wife and husband, by and 
through their attorney of record, Edwin L. Litteneker and answers the Plaintiff's Verified 
Complaint to Enjoin Defendants from Obstructing Easement as follows: 
1. Defendants, Jake Sweet and Audrey Sweet admit paragraph 1, 2, 3, 4, 5, 6, 7, 8, 9 
and 10 of Plaintiffs' Verified Complaint to Enjoin Defendants from Obstructing 
Easement. 
ANSWER 1 
2. Defendants, Jake Sweet and Audrey Sweet deny paragraph 11, 13 and 14 of the 
Plaintiffs' Verified Complaint to Enjoin Defendants from Obstructing Easement. 
3. Defendants, Jake Sweet and Audrey Sweet deny paragraph 12 in particular 
denying that Plaintiffs access to their property is in any way dependant upon the 
right to cross the Defendants Sweets' property of the Plaintiff's Verified 
Complaint to Enjoin Defendants from Obstructing Easement. 
FIRST AFFIRMATIVE DEFENSE 
The Plaintiffs' have failed to state a claim. 
SECOND AFFIRMATIVE DEFENSE 
The Plaintiffs' should be estopped from claiming any interest in the property of the 
Defendants Sweet. 
·---:-THIRD~AFF-IRMkTIVE--DEF-ENS-:E-----~-
The Plaintiff's have proceeded in this matter with unclean hands and are not entitled to 
the equitable remedy sought herein. 
FOURTH AFFIRMATIVE DEFENSE 
The Plaintiffs' have failed to name indispensable parties. 
FIFTH AFFIRMATIVE DEFENSE 
The Plaintiffs' claim is frivolous. 
The Defendants Sweets reserve the right to add parties claims for defenses based upon 
the dismissal in this matter. 
WHEREFORE Defendants, Jake Sweet and Audrey Sweet pray for relief as 
follows: 
1. That the Plaintiffs' Complaint be dismissed with prejudice as it relates to the 
ANSWER 2 
Defendants, Jake Sweet and Audrey Sweet. 
2. That the Court deny any injunction or restraint of Jake Sweet and Audrey Sweets' 
future actions. 
3. An award of attorney fees and costs to the Defendants, Jake Sweet and Audrey Sweet, 
pursuant to Idaho Code Section 12-121. 
4. For other such relief as the Court deems just and equitable. 
DATED this Lf day of March, 2009. 
ANSWER 3 
Edwin L. Litteneker ' 
Attorney at Law 
5D 
STATE OF IDAHO ) 
) 
County of Nez Perce ) 
Jake Sweet and Audrey Sweet being first duly sworn upon oath deposes and states 
as follows: 
We are one of the about named defendants named herein. We have read the 
foregoing document and know the conntents the~eof and the facts stated therein are true to 
the best of our knowledge. . 1 \\ ~ 
\',\ I ''1 I 
\ \ ''J ../\ I 
ANSWER 
__ ....:'.:,._ \ --~ ' -+------"' 
J~. s°{veet ~-> 
. l 
J 
J d .. ~~-
SUBSCRIBED AND SWORN to before me a Notary Public on this _day of 
NOTARY PUBLIC in and for the 
State of Idaho 
Residing at l~t'D~ . 1, 0 
My Co1Illl1,Exp Ot·2lt0 
4 51 
I DO HEREBY CERTIFY that a true 
and correct copy of the foregoing 
document was: 
-X- mailed by regular first class mail, 
and deposited in the United States 
Post Office 
__ sent by facsimile 
sent by Federal Express, overnight 
delivery 
hand delivered 
To: Garry W. Jones 
Thomas W. Callery 
Jones, Brower & Callery 
P.O. Drawer 854 
Lewiston, ID 83501 
W. Jeremy Carr 
Clark & Feeney 
P.O. Box285 
Lewiston, ID 83501 
on this .1;;t_ day of March, 2009. 
&iewJ 
Edwin L. Litteneker 
ANSWER 5 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
JOHN M. HOCH and Carole D. HOCH, 
husband and wife, 
Plaintiffs, 
vs. 
JAKE SWEET and AUDREY SWEET, 
· husband-am::lwife;ROB-V ANCE-arrd-- -
BECKY VANCE, husband and wife, 
Defendants. 
) Case No. CVOS-2272 
) 
) ORDER TO DISIVIISS COUNTERCLAIM 









Based on the Stipulation/or Dismissal With Prejudice filed by the parties, and good cause 
appearing therefore, 
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that 
the counterclaim of Defendants Rob Vance and Becky Vance is DISMISSED with prejudice and 
without an award of fees or costs r . 
DA TED this f ~ay of~----~-=--.,µ:___~ 
2 6 ORDER TO DISMISS WITH PREJUDICE- I 
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II 
1 CLERK'S CERTIFICATE OF SERVICE 
2 
3 
I HEREBY CERTIFY tha1 on this Ji day of J ~ , 2009, I caused to be 
served a true and correct copy of the foregoing document, by th~lowing: _ 
4 Thomas W. Callery 0 U.S. Mail, postage prepaid 
5 Jones, Brower & Callery i Hand Delivered 13 04 Idaho Street Overnight Delivery 
6 PO Box 854 0 Facsimile to: 746-9553 




Edwin L. Litteneker 0 U.S. Mail, postage prepaid 
Attorney at Law ~ Hand Delivered PO Box 321 Overnight Delivery 
322 Main St. 0 Facsimile to: 798-8387 
10 Lewiston, ID 83501 
11 Mr. W. Jeremy Carr 0 U.S. Mail, postage prepaid 
-- _;i~~:a:~~::; -------______ i __ ---~:~~:.;;:~i~ery-------
13 
P.O. Box 285 0 Facsimile to: 746-9160 
Lewiston, ID 83501 
14 
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CLARK A ND FEENEY 
LEWISTON, IDAHO 83501 
Theodore 0. Creason, ISB # 1563 
CREASON, MOORE & DOKKEN, PLLC 
1219 Idaho Street 
P.O. Drawer 835 
Lewiston, ID 83501 
(208) 743-1516 
Fax: (208) 746-2231 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
JOHN M. HOCH and CAROLED. 









JAKE SWEET and AUDREY SWEET, ) 
husband and wife; ROB VANCE and ) 




Case No. CV08-2272 
PLAINTIFFS' MOTION FOR 
SUMMARY JUDGMENT 
COME NOW the plaintiffs, John M. Hoch and Carole D. Hoch (hereinafter "the 
Hochs"), by and through their counsel of record, Theodore 0. Creason, of Creason, 
Moore & Dokken, PLLC, and pursuant to I.R.C.P. 56 hereby moves for entry of 
summary judgment against the defendants. 
-- -This motion is made upon the facts set forth in the rnemmanclumfiled herewith:-
Oral argument is requested. 
PLAINTIFFS' MOTION FOR SUMMARY 
JUDGMENT - Page 1 
toclhoch_johnlpleadings!summary judgment_motiont 
Creason, Moore & Dokken, PLLC 
P.O. Drawer 835, Lewiston, ID 83501 
~08) 745-1516; F•£ (208) 74'-2235 
5 
DATED this 20th day of October, 2009. 
CREASON, MOORE & DOKKEN, PLLC 
(h,,cd£c CQ-£ cJL,,c~~~ 
Theodore 0. Creason 
Attorneys for Plaintiffs 
John M. Hoch and Carole D. Hoch 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 20th day of October, 2009, a copy of the 
foregoing PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT was served by the 
method indicated below and addressed to the following: 
Edwin L. Litteneker 
--:A.ttorneyat-Law --
P. 0. Box 321 
322 Main Street 
Lewiston, ID 83501 
---- W.-Ier:emy_Carr 
Clark and Feeney 
1229 Main Street 
P. 0. Drawer 285 
Lewiston, ID 83501 
PLAINTIFFS' MOTION FOR SUMMARY 
JUDGMENT - Page 2 











Theodore 0. Creason, ISB #1563 
Creason, Moore & Dokken, PLLC 
P.O. Drawer 835, Lewiston, ID 83501 
(208) 743-1516; Fax: (208) 746-2231 
Theodore 0. Creason, ISB # 1563 
CREASON, MOORE & DOKKEN, PLLC 
1219 Idaho Street 
P.O. Drawer 835 
Lewiston, ID 83501 
(208) 743-1516 
Fax: (208) 746-2231 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
JOHN M. HOCH and CAROLED. 
HOCH, husband and wife, 
Plaintiffs, 
vs. 
JAKE SWEET and AUDREY SWEET, 
husband and wife; ROB VANCE and 















Case No. CV08-2272 
MEMORANDUM IN SUPPORT 
OF PLAINTIFFS' MOTION 
FOR SUMMARY JUDGMENT 
The plaintiffs, John M. Hoch and Carole D. Hoch (hereinafter "the Hochs"), by 
and through their counsel of record, Theodore 0. Creason, of Creason, Moore & Dokken, 
PLLC, hereby submit their Memorandum in Support of Plaintiffs Motion for Summary 
Judgment. 
I. FACTS AND PROCEDURE 
Jack Cridlebaugh was the owner of 90 acres of real property in W aha, Idaho. 
(Cridlebaugh Dep. 6.) In 2000, Cridlebaugh subdivided the property into four parcels. Id. 
MEMORANDUM JN SUPPORT OF PLAINTIFFS' 
MOTION FOR SUMJ\1ARY JUDGMENT - Page 1 
toclhoch _johnlp leadings/summary judgment _memo 
Creason, Moore & Dokken, PLLC 
P.O. Drawer 835, Lewiston, ID 83501 
(208) 743-1516; Fax: (208) 746-2231 
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Three of the parcels were sold over the course of three years: Rob and Becky Vance 
purchased 20 acres on October 12, 2000, Jake and Audrey Sweet purchased 40 acres on 
October 10, 2001, and John and Carole Hoch purchased 20 acres on March 26, 2002. 
Cridlebaugh retained ownership of the remaining 10 acres. (Pls. Verified Compl. 3-4.) 
In conveying the three parcels, Cridlebaugh granted and reserved several easements 
over each piece of property. Id. Of particular significance, Cridlebaugh reserved an easement 
over Black Bear Bend, also known as the upper road, which was used to access the property 
eventually sold to the Hochs.1 The warranty deed Cridlebaugh granted to the V ances, 
Instrument No. 657867, stated: 
Reserving unto the grantor, his heirs and assigns, all easements for ingress and 
egress running from the public right of way to the above described property 
which are appurtenances to said real property, together with an easement over 
and across all roadways presently existing on the property herein being 
conveyed. 
Id. at 3 & Exh. A. The warranty deed conveying property to the Sweets, Instrument No. 
668025, contained the same provision. Id. at 4 & Exh. B. Thus, pursuant to the warranty 
deeds, Cridlebaugh retained easements over all roads on the 90 acre tract that were in 
existence at the time of conveyance. It is undisputed that the upper road used to access the 
Hochs' property existed at the time of conveyance. (Cridlebaugh Dep. 20.) 
When Cridlebaugh subsequently conveyed the 20 acre parcel to the Hochs, he granted 
them an access easement over the upper road. The warranty deed Cridlebaugh granted to the 
Hochs provided the 20 acre parcel was being conveyed: 
1 The upper road crosses over the northeast portion of the Sweet property and the southwest comer of the 
Vance property. 
MEMORANDUM IN SUPPORT OF PLAINTIFFS' 
MOTION FOR SUMMARY JUDGMENT - Page 2 
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Creason, Moore & Dokken, PLLC 
P.O. Drawer 835, Lewiston, ID 83501 
(208) 743-1516; Fax: (208) 746-2231 
Subject to and together with the rights and responsibilities set forth in the 
following easements: 
Easement for the purpose of ingress and egress and rights incidental thereto as 
reserved in a Warranty Deed recorded October 16, 200 as Instrument No. 
657867, records of Nez Perce County, Idaho. [deed to the V ances] 
Easement for the purpose of ingress and egress and rights incidental thereto as 
reserved in a Warranty Deed recorded October 10, 2001 as Instrument No. 
668025, records of Nez Perce County, Idaho. [deed to the Sweets] 
(Pls. Verified Comp I. 4-5.) Based on this language in the warranty deed, the Hochs purchased 
the property believing they would be able to access their property by using the upper road. 
Although there was a lower road that also led to the Hochs' property, the road was not 
passable during the winter months and, at all other times, it was only accessible in a four 
wheel drive vehicle. (Cridlebaugh Dep. 46-47.) 
Immediately after purchasing the property, the Hochs began using the upper road for 
access. In addition, the road was used to deliver construction materials and equipment to the 
property. The Hochs continued to use and maintain the road from 2002 until November 
2007.2 At that point, after five years of using the road, the Hochs received a letter from the 
Sweets indicating that they were terminating the easement over the portion of the upper road 
that traversed their property on June 30, 2008. (See Pls. Verified Compl. Exh. D.) According 
to the Sweets, the Hochs only had a revocable license to use the upper road while their home 
was being constructed. Id. Once construction was completed, the Sweets maintained the 
Hochs would only be permitted to use a newly constructed road, known as New Hoch Access, 
to access their property.3 In support of their position, the Sweets argued that Cridlebaugh 
2 The Hochs maintained the road by gravelling it whenever necessary. 
3 The new road went through both Cridlebaugh's and the Sweets' properties, then connected to the lower 
road and, thus, did not avoid the winter access problems. 
MEMORM"DUM IN SUPPORT OF PLAINTIFFS' 
MOTION FOR SUMMARY JUDGMENT - Page 3 
toc!hoch _john/pleadings/summary judgment yiemo 
Creason, Moore & Dokken, PLLC 
P.O. Drawer 835, Lewiston, ID 83501 
(208) 743-1516; Fax: (208) 746-2231 
5q 
never intended to grant the Hochs an easement over the upper road. At his deposition, 
however, Cridlebaugh admitted that he retained easements over both the upper and lower 
roads when he conveyed the property to the Hochs. Id. at 9, 19-20, 48, 50. 
The Hochs responded to the Sweets' letter and informed them that they intended to 
continue using the upper road for access in light of their easement over the road. Since that 
time, however, the Sweets have blocked the Hochs' access to the road on several occasions. 
(Pls. Verified Compl. 5.) The Sweets have used bulldozers, rock berms, and berms of ice to 
restrict the Hochs' access. These actions have deprived the Hochs of access to their property 
during the winter months when the lower road is impassable. 
In an effort to resolve the easement dispute, the Hochs filed a complaint seeking an 
injunction prohibiting the Sweets and Vances from interfering with their use of the upper road 
easement. The V ances filed a counterclaim asserting a claim for trespass based on the 
presence of certain improvements the Hochs made to what turned out to be the Vances' 
property. The parties engaged in mediation, during which the Vance's trespass claim was 
resolved. The parties were unable to resolve the easement dispute. The Hochs' are now 
seeking summary judgment on their claim to enjoin the defendants from interfering with the 
Hochs' access easement. 
II. ISSUE 
A. Whether the Hochs have an access easement over the upper road. 
ID. ARGUMENTS AND AUTHORITIES 
A. STANDARD OF REVIEW 
Summary judgment is appropriate when the pleadings, affidavits, and discovery 
documents before the court indicate that no genuine issue of material fact exists and that 
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the moving party is entitled to judgment as a matter of law. Idaho R. Civ. P. 56(c); 
Baxter, 135 Idaho 166, 170, 16 P.3d 263, 267 (2000). The moving party carries the 
burden of proving the absence of a genuine issue of material fact. Baxter, 135 Idaho at 
170, 16 P.3d at 267. In opposing a motion for summary judgment, however, the 
nonmoving party "may not rest upon the mere allegations or denials of that party's 
pleadings, but the party's response, by affidavits or ... otherwise ... , must set forth 
specific facts showing that there is a genuine issue for trial." Idaho R. Civ. P. Rule 56(e); 
Baxter, 135 Idaho at 170, 16 P.3d at 267. "A mere scintilla of evidence is not enough to 
create a genuine issue of fact." Tingley v. Harrison, 125 Idaho 86, 89, 867 P.2d 960, 963 
(1994). To be considered by the court, the evidence offered in support of or in opposition 
to a motion for summary judgment must be admissible. Bromley v. Garey, 132 Idaho 
807, 811, 979 P.2d 1165, 1169 (1999). 
Once the moving party has shown the absence of a genuine issue of material fact, the 
burden shifts to the nonmoving party to establish an issue of fact regarding that element. 
Yoakum v. Hartford Fire Ins. Co., 129 Idaho 171, 923 P.2d 416 (1996). "Creating only a 
slight doubt as to the facts will not defeat a summary judgment motion; a summary judgment 
will be granted whenever on the basis of the evidence before the court a directed verdict 
would be warranted or whenever reasonable minds could not disagree as to the facts." Snake 
River Equipment Co. v. Christensen, 107 Idaho 541, 549, 691 P.2d 787, 795 (1984). If the 
adverse party does not respond, summary judgment, if appropriate, shall be entered against the 
party. I.R.C.P. 56(e). 
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B. THE HOCHS HA VE AN ACCESS EASEMENT OVER THE UPPER 
ROAD BASED ON THE THEORIES OF EXPRESS EASEMENT, 
EASEMENT IMPLIED BY NECCESSITY, AND EASEMENT 
IMPLIED FROM PRIOR USE. 
An easement is an interest in real property that gives the easement owner "the 
right to use the land of another for a specific purpose that is not inconsistent with the 
general use of the property by the owner." Backman v. Lawrence, 147 Idaho 390, 394, 
210 P.3d 75, 79 (2009); Shultz v. Atkins, 97 Idaho 770, 773, 554 P.2d 948, 951 (1976). 
Easements may be created in one of three ways: by express agreement, implication, or 
prescription. Shultz, 97 Idaho at 773, 554 P.2d at 951. Easements exist in two general 
forms: easements appurtenant and easements in gross. Hodgins v. Sales, 139 Idaho 225, 
230, 76 P.3d 969, 974 (2003). An appurtenant easement establishes a right to use a 
certain piece of property (the servient estate) for the benefit of another piece of property 
(the dominant estate). Id. The rights stemming from an appurtenant easement attach to 
the dominant estate and cannot be separated from the land. Id. Because such easements 
are fixed to-the-real property, they run with the land and may be claimed by the original 
easement owner's successors-in-interest. Id.; I.C. § 55-603; Akers v. D.L. White Constr., 
Inc., 142 Idaho 293, 301, 127 P.3d 196, 204 (2005) ("One who purchases land expressly 
subject to an easement, or with notice, actual or constructive, that it is burdened with an 
existing easement, takes the land subject to the easement." (quoting Checketts v. 
Thompson, 65 Idaho 715, 721, 152 P.2d 585, 587 (1944))). An easement in gross, on the 
other hand; exists independent of an interest in land. Hodgins, 139 Idaho at 230, 76 P.3d 
at 974. Such easements benefit the easement owner personally and do not attach to a 
particular piece of property. Id. In Idaho, when the nature of an easement is unclear, 
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courts will presume the easement is appurtenant. Id. Here, the Hochs have an 
appurtenant easement over the access road under the rules regarding both express 
easements and easements by implication. 
1. The Warranty Deed Conveying the Property to the Hochs Granted Them 
an express easement over the upper road for purposes of accessing their 
property. 
Express easements may be created by exception or reservation. Akers, 142 Idaho 
at 301, 127 P.3d at 204. An easement by reservation occurs when the grantor reserves to 
himself"some new right in the property being conveyed." Id. An easement by exception 
is created when the grantor "withhold[ s] title to a portion of the conveyed property." Id. 
Either type of express easement may be created by deed. Lawrence, 143 Idaho at 714, 
152 P.3d at 586. 
Under the statute of frauds, to create an-easement-byexpress-agreement;-there------
must be a writing reflecting the parties' agreement. Shultz, 97 Idaho at 773, 554 P.2d at 
951; Bob Daniels and Sons v. Weaver, 106 Idaho 535, 541, 681 P.2d 1010, 1016 
(Ct. App. 1984); see also I.C. §§ 9-505 & 9-503. "No particular forms or words of art are 
necessary [to create an express easement]; it is necessary only that the parties make clear 
their intention to establish a servitude." Tower Asset Sub Inc. v. Lawrence, 143 Idaho 
710, 714, 152 P.3d 581, 585 (2007) (quoting Benninger v. Derifield, 142 Idaho 486, 489, 
129 P.3d 1235, 1238 (2006)). An attempted grant of an easement that fails to comply 
with the writing requirement is unenforceable in courts of law and equity. Weaver, 
106 Idaho at 541, 681 P.2d at 1016. 
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In determining whether an express easement was created, courts seek to carry out 
the intent of the parties. Phillips Indus., Inc. v. Firkins, 121 Idaho 693, 696-97, 827 P.2d 
706, 709-10 (Ct. App. 1992). When the language of a deed is plain and unambiguous, 
the court need not look beyond the four comers of the document to determine the parties' 
intent. Id. at 697, 827 P.2d at 710. Under such circumstances, parol evidence is 
inadmissible to prove the parties' intent or to contradict the terms of the written 
agreement. Id.; Cannon v. Perry, 144 Idaho 728, 731, 170 P.3d 393, 396 (2007) ("Under 
the parol evidence rnle, when a contract has been reduced to a writing that the parties 
intend to be a final statement of their agreement, evidence of any prior or 
contemporaneous agreements or understandings which relate to the san1e subject matter 
is not admissible to vary, contradict, or enlarge the terms of the written contract."); 
when the language of a deed is ambiguous may the parties' intent be determined from 
extrinsic evidence. Firkins, 121 Idaho at 697, 827 P.2d at 710. 
The warranty deed Cridlebaugh granted to the Hochs conveyed an express easement 
over the upper road. In conveying the parcels to the Sweets and V ances, Cridlebaugh clearly 
reserved to himself easements over all roadways existing on the properties. Both deeds 
specifically reserved to the grantor "an easement over and across all roadways presently 
existing on the property herein being conveyed." Cridlebaugh testified that the upper road 
existed on the property when he purchased it in 1999 and remained in existence when the 
property was later conveyed. As such, the upper road was included in the easement 
reservation made in the deeds to the V ances and Sweets. The easement over the upper road is 
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one that runs with the land since it was created for the benefit of Cridlebaugh's remaining 
property. Cridlebaugh reserved the easement so he could have access to the remaining 30 
acres of his property - the 10 acres he kept for himself and the 20 acres he subsequently 
conveyed to the Hochs. Because the reserved easement is appurtenant, it was included in the 
conveyance of the 20 acre parcel to the Hochs. It was not even necessary that the easement be 
specifically mentioned in the Hochs' deed. The fact that the easement was included in the 
deed, however, further supports the conclusion that the Hochs have an easement over the 
upper road. 
The neighbors' position that Cridlebaugh did not convey an easement over the upper 
road to the Hochs is unpersuasive. The Hochs' deed specifically indicates that, in addition to 
the property being conveyed, Cridlebaugh was conveying an appurtenant "[ e] asement for the 
-purpose· of iiigress ·and egress and· rights incidental thereto· as reserved in [ the·deeds-to·the~ 
V ances and Sweets]." Those deeds reserved easements over all existing roadways, including 
the upper road. As such, the language of the deed makes clear that the Hochs acquired an 
easement over the upper road when they purchased their property from Cridlebaugh. Because 
the language of the deed is unambiguous in this regard, parol evidence may not be used to 
contradict the terms of the conveyance. Any subsequent assertions by Cridlebaugh that he did 
not intend to grant the Hochs an easement over the upper road are therefore irrelevant and 
inadmissible. 
2. In the event the Court concludes the Hochs were not granted an express 
easement, the Hochs have· an easement implied by necessity over the 
upper road. 
MEMORANDTJM IN SUPPORT OF PLAINTIFFS' 
MOTION FOR SUMMARY JUDGMENT - Page 9 
toc/hoch _johnlpleadings/summmy judgment_ memo 
Creason, Moore & Dokken, PLLC 
P.O. Drawer 835, Lewiston, ID 83501 
(208) 743-1516; Fax: (208) 746-2231 
~s 
Idaho law recognizes two categories of implied easements: easements implied by 
necessity and easements implied from prior use. Backman v. Lawrence, 147 Idaho 390, 
394, 210 P.3d 75, 79 (2009); Bob Daniels & Sons v. Weaver, 106 Idaho 535, 542, 681 
P.2d 1010, 1017 (Ct. App. 1984). Easements are implied by reason of necessity "because 
the parties at the time of severance presumably recognized the need for access" and the 
conveyance of property must include "whatever is necessary for the beneficial use of that 
property." MacCaskill v. Ebbert, 112 Idaho 1115, 1118, 739 P.2d 414, 417 (Ct. App. 
1987). Three elements must be satisfied to "establish an easement by necessity: (1) unity 
of ownership prior to division of a tract; (2) necessity for an easement at the time of 
severance; and (3) great present necessity."4 Id. Whether an easement by necessity 
exists depends upon the totality of the circumstances. Id. Once the three elements are 
-satisfied,--a:treasEmentby-11e~essity·will-be·heldt(Jexist;-regardless-of-anycontrary--intent~-- -~-----·-··--
held by one of the parties. Id. at 1119, 739 P.2d at 418. The easement will continue as 
long as the necessity exists unless the easement is terminated by express agreement. Id. 
An easement by necessity will not be recognized where the benefits of the easement are 
4 This last element has been reformulated to require only reasonable necessity, however, courts still use the 
term "great necessity" in describing the required elements. See Badcman, 147 Idaho at 394, 210 P.3d at 79; 
MacCaskill, 112 Idaho at 1120 n.3, 739 P.2d at 419 n.3. But see Beach Lateral Water Users Ass'n v. 
Harrison, 142 Idaho 600, 605, 130 P.3d 1138, 1143 (2006) (noting that to establish reasonable necessity in 
the context of easements implied from prior use, a claimant's burden is less than that required to show great 
present necessity in the context of easements implied by necessity). Idaho case law has not seemed to 
recognize or address the contradicting characterizations. The distinction likely lies, however, in whether 
the implied easement will benefit the grantor or the grantee. See, e.g., Schmidt v. Eger, 289 N.W.2d 851, 
854 (Mich. Ct. App. 1980) ("It appears to be the position ofa majority of jurisdictions that an implied grant 
of an easement requires only a showing of reasonable necessity, while an implied reservation of an 
easement in the grantor requires a showing of strict necessity."). Regardless of which standard the court 
chooses to apply, however, for the reasons discussed below, the Hochs have met their burden of proving 
necessity. 
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outweighed by the damage or inconvenience that may result to the owner of the servient 
estate. Id. at 1120, 739 P.2d at 419. 
To satisfy the necessity element of an easement implied by necessity, the plaintiff 
need only show there is a reasonable necessity for the easement. MacCaskill, 112 Idaho 
at 1120 n.3, 739 P.2d at 419 n.3. Reasonable necessity does not require that existing 
routes be "absolutely impossible to use," however, it is not enough to show that the 
existing route is simply inconvenient or expensive. Id. at 1120, 739 P.2d at 419; Weaver, 
106 Idaho at 542, 681 P.2d at 1017. Accordingly, reasonable necessity does not exist 
where access can be made practical at a reasonable expense. MacCaskill, 112 Idaho at 
1120, 739 P.2d at 419. Where "the difficulty or expense of using the legally available 
route is so great that it renders the parcel unfit for its reasonably anticipated use," the 
Necessity for an easement may exist based on either physical or legal obstacles. 
Id. Thus, "topographical characteristics of the land [that] make the legal access 
impassable" may justify an easement by necessity. Id.; see also 11 AM. JUR. Proof of 
Facts 3d 601 (2009). Examples of topographical obstacles include mountainous, rocky 
areas, steep canyons, cliffs, flooding rivers, and low wetlands. 11 AM. JUR. Proof of 
Facts 3d 601 (2009); MacCaskill, 112 Idaho at 1119-20, 739 P.2d at 418-19 (recognizing 
an easement by necessity may exist where access to one portion of property is adequate 
but another portion of the property is isolated by topographical features). Topographical 
barriers may justify an easement by necessity even when the barriers are only seasonal. 
See Liles v. Wedding, 733 P.2d 952, 953-54 (Or. Ct. App. 1987) (concluding easement by 
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necessity had been established when claimants alternative means of access was 
untraversable half of the time because of flooding); Berge v. State, 915 A.2d 189, 
192 (Vt. 2006) (concluding easement implied by necessity existed over road when the 
plaintiff would otherwise be left without consistent practical means of accessing the 
property because other access did not exist during the winter); Bochi v. Shaffer, 1999 WL 
33438818, *2-3 (Mich. Ct. App. 1999) (recognizing an easement implied by necessity 
may exist during the periods when the primary access road is impassable) (unreported); 
cf Cordwell v. Smith, 105 Idaho 71, 82, 665 P.2d 1081, 1092 (Ct. App. 1983) (holding no 
easement by necessity existed where claimed easement access and alternative access 
were both unavailable during the winter months). 
In the event the court concludes the Hochs did not obtain an express easement, 
necessity. First, there was unity of ownership of the dominant estate (now owned by the 
Hochs) and the servient estates (now owned by the Sweets, Vances, and Cridlebaugh). 
Each parcel was owned by Cridlebaugh prior to the subdivision of the 90 acre tract. 
Second, there was a necessity for the easement at the time of severance because, without 
the easement, the Hochs property was inaccessible during the winter months and only 
accessible by four wheel drive vehicle at other times. Third, topographical features make 
an easement over the upper road reasonably necessary. Due to the terrain and heavy 
snow that accumulates during the winter months, alternative access to the Hochs' 
property is unavailable during the winter. At such times, the Hochs' only access to their 
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property is through use of the upper road. Accordingly, an easement over the upper road 
is necessary for the Hochs to put their property to practical use as their family residence. 5 
2. The Hochs have an easement implied from prior use over the upper road .. 
An easement implied from prior use exists when the plaintiff establishes there 
was: (1) "unity of title and subsequent separation by grant of the dominant estate"; (2) 
apparent and continuous use of the easement for "long enough before separation of the 
dominant estate to show the use was intended to be permanent"; and (3) the easement is 
"reasonably necessary to the proper enjoyment of the dominant estate." Beach Lateral 
Water Users Ass'n v. Harrison, 142 Idaho 600, 605, 130 P.3d 1138, 1143 (2006); Akers v. 
Mortensen, 147 Idaho 39, 45, 205 P.3d 1175, 1181 (2009); Bob Daniels & Sons v. 
Weaver, 106 Idaho 535, 542, 681 P.2d 1010, 1017 (Ct. App. 1984). In determining 
whether tl:lefelSfeaso:riablenecesSity, · courtsfocus on wliellier access was necessary at--·-·-----
the time of severance rather than present necessity. Harrison, 142 Idaho at 605, 130 P.3d 
at 1143. Thus, unlike easements implied by necessity, easements implied from prior use 
are not extinguished once access is no longer reasonably necessary. Id. 
The Hochs have an easement implied by prior use over the upper road. As 
discussed above, there was unity of title of the dominant and servient estates before 
severance and the easement was reasonably necessary at the time of severance. Thus, the 
first and third elements required to establish an ·easement implied from prior use are 
satisfied. The final element, aprarent and continuous use_, is also present. Cridlebaugh 
testified that the upper road has existed on the property since he purchased the 90 acres in 
5 Should the court conclude access to the upper road is only necessary during the winter, an easement 
implied by necessity exists on a seasonal basis. See, e.g., Bochi v. Shaffer, 1999 WL 33438818, *2-3 
(Mich. Ct. App. 1999). 
MEMORANDUM IN SUPPORT OF PLAINTIFFS' 
MOTION FOR SUMMARY JUDGMENT - Page 13 
toclhoch _john/pleadings/summary judgment_ memo 
Creason, Moore & Dokken, PLLC 
P.O. Drawer 835, Lewiston, ID 83501 
(208) 743-1516; Fax: (208) 746-2231 
09 
1999 and that he used the road to access the Hoch property during his period of 
ownership. By continuing to use the road and reserving an easement over the road in the 
grants to the Sweets and V ances, it is evident Cridlebaugh intended the easement to be 
permanent. Because there is evidence supporting each of the three elements necessary to 
prove an easement implied from prior use, the Hochs also have an easement over the 
upper road based on that theory. 
IV. CONCLUSION 
The Hochs have an easement over the upper road based on each of the following 
theories: the grant of an express easement, an easement implied by necessity, and an 
easement implied from prior use. As such, summary judgment should be entered in their 
favor and their request for an injunction preventing the neighbors from interfering with 
DATED this 20th day of October, 2009. 
CREASON, MOORE & DOKKEN, PLLC 
- -----
a 1 nf2c~ar~ 
heodore 0. Creason 
Attorneys for Plaintiffs 
John M. Hoch and Carole D. Hoch 
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Case No. CV 08-2272 
AFFIDAVIT OF JAKE SWEET 
Jake Sweet, being first duly sworn upon oath deposes and states as follows: 
I am one of the Defendants in the above-entitled matter. I am over the age of 18 years 
and have personal knowledge of the facts alleged in this Affidavit. 
AFFIDAVIT OF JAKE SWEET 1 
When my wife and I purchased our property in 2001 Jack Cridlebaugh represented to us 
in a conversation occurring on the property to be purchased that he would not let anyone have 
access across our property. 
In 2001 the only road that was in existence came off Stagecoach Road and travelled west 
to the comer of the Carpenter and Weinert property. This road is now referred to as the "upper 
road". The route that the "upper road" now covers went into a 40 or 50 foot ravine soon after 
leaving Stagecoach Road and was impassable for most of the year. 
Between Weinert' s property and the property that we purchased there was not an 
established route or roadway when we purchased the property. You could drive a pickup truck 
carefully between the trees on what appeared to be A TV trails that were not connected or skidder 
trails that had been used when the property had been logged. 
There was also a road that came in below our property which is referred to as the "lower 
road", however, that road ended at the property which Roch's have purchased and did not travel 
on to or across our property. 
We were unable to actually use the "upper road" access for purposes of moving any 
construction vehicles, so in 2002 we acquired access from Paul Carpenter to bring in our 
construction materials and construction vehicles. We paid Carpenter $100.00 per month to use 
Carpenter's property. 
In 2003 we continued to bring our construction materials in over Carpenter's property, 
however, that route did not travel over what is now referred to as the "upper road". We also 
began to improve access across Weinert and Cridlebaugh's property to our property by removing 
trees and blading a somewhat straight route to our property. We also brought rock in to establish 
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a roadway that was more accessible along what is referred to as the "upper road" south from 
Stagecoach Road. 
In the spring of 2004 I was asked to manage a job for my employer out of state. I 
indicated that I would not do that unless they would construct a road which would permit my 
wife to travel in and out of our property. DeAtley filled the ravine which became the "upper 
road" route with about 30 feet of material and added gravel on top. 
Later in the summer of 2004 and after the ravine had been filled Hoch approached us 
about access across our property and over the "upper road" to bring his equipment and logs for 
the construction of his home. Mr. Hoch also asked that I remove a stump from the area between 
our house and Roch's home site. Hoch also requested to be able to put shot rock from their 
excavation on our land so their construction equipment would not get stuck in the mud and to 
dispose of the shot rock. 
Late in 2004 I removed the stump and filled the hole and graded a route which extended 
the upper road from in front of our house to connect to Roch's lower road. The stump was 
several feet high, four feet across and required heavy equipment to remove. Prior to this time 
this route was not passable by motor vehicle travel and had not been used by anyone. 
Hoch did put some of the shot rock that they blasted for their basement on the roadway, 
however, they have not done any other maintenance nor contributed any funds towards the 
maintenance of the "upper road". 
It was only upon the construction of the "upper road" presently in existence that a motor 
vehicle could travel west across Weinert to Cridlebaugh's and our property to reach Roch's 
property. Prior to our construction of the route now called the "upper road", a road did not exist. 
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FURTHER AFFIANT SA YETH NAUGHT. 
DATED this(~ day ofNovember, 2009. 
Jake S 
SUBSCRIBED AND SWORN to before me a Notary Public on this 11_ day of November, 
2009. 
~,n1:rttn?<'v0UlmdJLLt 
' I ' Notary Public in and for the State of Idaho 
Residing at Lewiston 
My Comm. Exp. 6/,J/ J?r0/:7 
t I 
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I DO HEREBY CERTIFY that a true 
and correct copy of the foregoing 
document was: 
l mailed by regular first class mail, 
and deposited in the United States 
Post Office 
__ sent by facsimile 
-- sent by Federal Express, overnight 
delivery 
hand delivered 
To: Theodore 0. Creason 
Creason, Moore & Dokken, PLLC 
P.O. Drawer 835 
Lewiston, ID 83501 
W. Jeremy Carr 
Clark & Feeney 
P.O. Box 285 
Lewiston, ID 83501 
on this ! ~ day ofNovember, 2009. 
Edwin L. Litteneker 
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Edwin L. Litteneker 
Attorney at Law 
Post Office Box 321 
3 22 Main Street 
Lewiston, Idaho 83501 
Phone: (208) 746-0344 
Facsimile: (208) 798-8387 
ISB No. 2297 
Attorney for Jake & Audrey Sweet 
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Husband and wife, 
Plaintiff, 
v. 
JAKE SVlEET and AUDREY SWEET, 
Husband and wife; ROB VANCE and BECKY 














CASE NO. CV-08-02272 
DEFENDANT'S JAKE & 
AUDREY SWEET'S REPLY 
MEMORANDUM TO PLAINTIFF'S 
MOTION FOR SUMMARY 
JUDGMENT 
COMES NOW, JAKE AND AUDREY SWEET, above named Defendants, by and through 
Edwin L. Litteneker, their attorney of record and responds to the Plaintiff's Memorandum in Support 
of Plaintiff's Motion for Summary Judgment. 
The Defendant's Jake and Audrey Sweet object to the entry of Summary Judgment. There 
are material issues of fact which preclude the entry of Summary Judgment. 
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STATEMENT OF FACTS 
Jack Cridlebaugh O\vned a substantial sized tract ofland of approximately 90 acres in Section 
22, Township 33, North, Range 4 in Nez Perce County above Waha Lake, see Deposition of Jack 
Cridlebaugh, Exhibit 1. The property does not have adjoining access to a public road and was 
accessed from Stagecoach Road thru a series of access easements. 
Mr. Cridlebaugh sold approximately 20 acres of property to Rob & Becky Vance pursuant to 
a Quitclaim Deed, dated October 16, 2000, see Deposition of Jack Cridlebaugh, Exhibit 6. 
On October 10, 2001 Mr. Cridlebaugh sold 40 acres of property South of and adjacent to 
Vance and adjacent to property he still owned to Jake and Audrey Sweet, see Deposition of Jack 
Cridlebaugh, Exhibit 4. 
In March of 2002 Mr. Cridlebaugh sold twenty acres to John and Carole Hoch, pursuant to a 
Quitclaim Deed, see Deposition of Jack Cridlebaugh, Exhibit 5. Cridlebaugh retains an approximate 
ten acre parcel of the original 90 acres owned by him. 
Since the route known as the "upper road" was not accessible in 2002, in order to bring 
construction equipment and materials into the Sweet home site, Sweet's acquired access from their 
neighbor Carpenter. Carpenter's were paid $100.00 per month for Sweet's right to use Carpenter's 
land. 1 
I The use of the terms "upper road" or "lower road" are not intended to concede the existence of a roadway at the time 
Cridlebaugh sold the property. These terms are used for convenience and to aide in description of the route to access 
various properties. 
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Sweet began to construct a roadway which came off Stagecoach Road passing adjacent to the 
property line of the Houghton' s and passing through the Weinert and Cridlebaugh property to where 
the Sweet home was being built in 2003. The construction also involved the grading of a road which 
at that time had been disconnected A TV or skidder trails. 
At the time of Sweet's acquisition of the property from Cridlebaugh there was not a road or 
roadway which travelled past Sweet's home site to the Hoch property immediately to the North of 
Sweet's property, see Deposition of Jack Cridlebaugh, Exhibit 3. 
Hoch requested permission from Sweet to use the road that Sweet had constructed for 
purpose of vehicles delivering construction materials to the Hoch home site in 2004. It is primarily 
this section of what is referred to as the "upper road" between Roch's property and Sweet's home 
site that is disputed. Sweet contends that no road, roadway or travel way existed across Sweet's 
property to the Hoch property. Sweet removed a tree stump which was four feet wide and several 
feet high to permit Roch's construction vehicles to have access to Roch's property. Vehicles could 
not have traveled on the route presently existing until Sweet's work in 2004 connected the "upper 
road" to Roch's property. 
Hoch received an easement from Jack Cridlebaugh for what is identified as the "lower road". 
The "lower road" was constructed by Jack Cridlebaugh to provide an independent access to the 
Hoch property which did not necessitate the use of the Sweet property, consistent Vvith Cridlebaugh' s 
representations to Sweet that he would not grant anyone an easement which passed in front of the 
Sweet residence. 
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STANDARDFORSUMMARYJUDGMENT 
Summary Judgment is appropriate "if the pleadings, depositions, and admissions on 
file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a matter oflaw." I.R.C.P. 56(c). 
The burden of establishing the absence of a genuine issue of material fact is on the moving 
party. Porter v. Bassett, 146 Idaho 399, _, 195P.3d1212, 1216 (2008). However, ifthe 
nonmoving party fails to provide a sufficient showing to establish the essential elements of his or her 
case, judgment shall be granted to the moving party. Id. The Court is to liberally construe all 
disputed facts in favor of the nonmoving party, and all reasonable inferences that can be drawn from 
the record will be drawn in favor of the nonmoving party. Id If reasonable persons could reach 
differing conclusions or draw conflicting inferences form the evidence presented, then summary 




An ambiguity exists within the Cridlebaugh to Hoch Deed 
The conveyance from Cridlebaugh to Hoch provides an "easement for the purpose of ingress 
and egress and rights incidental thereto as reserved in a Warranty Deed Record, October 10, 2001 as 
Instrument No. 668025, Record of Nez Perce County." (Instrument 668025 is Cridlebaugh to the 
Sweet Deed) see Deposition of Jack Cridlebaugh, Exhibit 5. 
The Sweet Deed provides in three paragraphs the easements at issue here. 
The first paragraph sets over to Sweet what is commonly referred to as the "upper road": 
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TOGETHER WITH all easements for ingress and egress running from public right-
of-way to the above described real property which are appurtenances to said real 
property, including but not limited to the easements set forth in that certain Quitclaim 
Deed by and between MIKE T. McHARGUE, an unmarried man, as Grantor, and 
APC Co., as Grantee, recorded September 4, 1987 under Instrument No. 514248, 
records of Nez Perce County, Idaho, and that certain Warranty Deed by and between 
EVERETT CASSELL, also known as EVERETT J. CASSELL and BERYL A. 
CASSELL, husband and wife, as Grantors, and MICHAEL T. McHARGUE and 
MARY C. McHARGUE, husband and wife, as Grantee, recorded April 3, 1986 under 
Instrument No. 497394, records of Nez Perce County, Idaho, and that certain 
Easement by and between John Carpenter and Delia Carpenter, husband and wife, 
parties of the first part, and EVERETT J. CASSELL and BERYL A. CASSELL, 
husband and wife, parties of the second part, recorded under Instrument No. 401230, 
records ofNez Perce County, Idaho, and that certain Quitclaim Deed by and between 
PAUL N. WEINERT and GRACE WEINERT, husband and wife, to MIKE T. 
McHARGUE, a single man, recorded under Instrument No. 478091, records of Nez 
Perce County, Idaho. 
The Second easement paragraph at issue here provides the following: 
TOGETHER WITH AND SUBJECT TO an easement for ingress and egress over 
and across existing roads located on the following described prope1iy: Tue East Half 
of the Northwest Quarter and the Northwest Quarter of the Southwest Quarter of the 
Northeast Quarter all located in Section 22, Township 33 North, Range 4 West of the 
Boise Meridian, the Grantor reserving for himself, his heirs and assigns, said 
easements. 
The property described in this paragraph is the property of Hoch, Vance and Sweet (the east 
half of the Northwest Quarter) and the parcel retained by Cridlebaugh (the Northwest 114 of the 
Southwest Yz of the Northeast 14). Cridlebaugh here conveys an easement to Sweet "across existing 
roads" located on the Sweet, Hoch, Vance and Cridlebaugh properties and reserves those same 
easements for himself. 
In the third paragraph Cridlebaugh reserves the following: 
RESERVING UNTO THE GRANTOR, his heirs and assigns, all easements for 
ingress and egress running from the public right-of-way to the above described real 
property which are appurtenances to said real property, together with an easement 
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over and across all roadways presently existing on the property herein being 
conveyed. 
Again Mr. Cridlebaugh reserves all easements for ingress and egress running from the public 
right of way to the above described real property which are "appurtenances to said property". The 
references to the "public right of way" can only mean Stagecoach Road. The "above described real 
property" can only reference the property described in the second paragraph above which includes 
the Sweet property (as well as the Vance & Hoch property) and then retains an easement over and 
across all "roadways presently existing" on the property herein being conveyed, that is, just the 
Sweet property. 
In this reservation language "together with an easement over and across all roadways 
presently existing on the property herein conveyed" Cridlebaugh does not make the reservation of 
that easement appurtenant to the real property as he did in the phrase before. Whatever interest in 
land that is reserved is not appurtenant to the retained Cridlebaugh property. Since the property 
being conveyed is described in the second paragraph above, this language serves no purposes other 
than to create confusion as to what is appurtenant and not appurtenant and does not distinguish 
between what is the dominant estate and what is the servient estate. 2 
By referencing the entirety of the then owned Cridlebaugh property, Cridlebaugh does not 
distinguish between the dominant estate and the servient estate and in doing so creates a material 
2 
"Uncertainties" in a conveyance should be treated as ambiguities, and "such ambiguities are subject to 
be cleared up by resort to the intention of the parties as gathered from the deed, from the circumstances 
attending and leading up to its execution, from the subject matter, and from the situation of the parties 
at the time." Benninger v. Derifzeld, 142 Idaho at 489, 129 P.3d at 1238, citing City of Kellogg v. 
Mission Mountain Interests, 135 Idaho 239, 16 P.3d 915 (2000);see also Gardnerv. Fliegel, 92 Idaho 
767, 771, 450 P.2d 990, *** (1969). 
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issue of fact as to the respective rights and obligations of the parties to the Deeds, especially when 
the only reference in the Hoch Deed is to the reservations made in.the Sweet Deed. Whatever 
ambiguity exists in the Sweet Deed is perpetuated in the Deed from Cridlebaugh to Hoch. 
Additionally, there is no way without the testimony of the parties and including the testimony 
of Cridlebaugh, to know what was intended at the time of the conveyance to Sweet and then to Hoch 
one year later. Hoch only acquires whatever interest in the road and roadways that existed at the time 
that Sweet acquired the property from Cridlebaugh. The only thing that was reserved by Cridlebaugh 
was the "right to travel over existing roads "or" all roadways presently existing" at the time of the 
reservation in the Deed from Cridlebaugh to Sweet. Any "roads or roadways constructed by Sweet 
could not have been contemplated to be in existence at the tin1e of the reservation in the Cridlebaugh 
to Sweet Deed. 
Additionally, the use of the terms "roads" and "roadways" is ambiguous. The use of the 
words "all roadways presently existing on the property" is vague and ambiguous because it does not 
specify the locations or dimensions of the roads. 3 
3 
In Bethel v. Van Stone, 120 Idaho 522, 817 P.2d 188 (Ct. App. 1991), a written agreement provided 
for a "perpetual sixty (60) foot easement over and across the existing road ... for ingress and egress .. 
. " Id at 525, 817 P.2d at***. The parties disagreed as to the location of a portion of the road, which 
one party asserted ran through a meadow, although there was no "improved road" there. The court 
concluded thatthe easement was "so general and vague in describing the 'existing road' that the intent 
of the parties could not be determined from the document alone." Ultimately, the court determined 
from extrinsic evidence that the parties intended to establish a sixty-foot easement for road purposes 
through the meadow. 120 Idaho at 527, 817 P.2d at***. 
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The only way the Court can determine what the presently existing roadways were at the time 
of conveyance to hear testimony making Summary Judgment inappropriate. 
The Cridlebaugh-Sweet deed provides even less information than the written agreement in 
Bethel, Id see FN 3. The Cridlebaugh-Sweet deed does not describe the location or dimensions of 
the "existing" roads. If the location or the dimensions of an easement are not adequately described in 
the instrument, courts will generally examine the surrounding circumstances to determine the intent 
of the parties, "including the purpose of the easement, the geographic relationship between the 
dominant and servient estates, and the benefit to the easement holder compared to the burden on the 
servient estate holder." R.CR., Inc. v. Rainbow Canyon, Inc., 978 P.2d 581, 587 (Wyo. 1999) 
(citations omitted). However, courts "must be careful to determine the location of the easement on 
the basis of circumstances at the time the easement was created." Id. (emphasis added). 
In deciding whether a document is ambiguous, a court will determine whether it is 
"reasonably subject to conflicting interpretation." C & G, Inc. v. Rule, 135 Idaho 763, 766, 25 P.3d 
76, ** (2001), citing Bondy v. Levy, 121Idaho993, 996, 829 P.2d 1342, 1345 (1992). In this case, 
the term "roadways" is reasonably subject to conflicting interpretation. It is unclear whether the 
roadways would include an unimproved route, such as the disputed section improved by Sweet 
subsequent to the deed :from Cridlebaugh. "Roadways" might only include roads that were actually 
in use at the time of the execution of the deed, in which case the disputed section would not qualify 
as a roadway, or it might include any pathway that was capable of being traversed by a 4-wbeel drive 
pickup, or it might include ATV trails or skidder trails. 
The anticipated testimony will show that the disputed portion of the "upper road" was not in 
existence at the time that the Sweet's acquired the property, see Affidavit of Jake Sweet. There was 
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. no way to drive a motor vehicle over that portion of property owned by Sweet without the removal of 
trees and the grading of the road in a way to permit a motor vehicle to travel over that what has now 
become known as the "upper road". There is therefore a material issue of fact as to the existence of 
roads or roadways effecting Roch's access across Sweet's property. 
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ISSUE II 
Considering extrinsic evidence is appropriate when interpreting an easement. 
It is necessary to consider extrinsic evidence to give effect to the intentions of the parties, 
Benninger v. Derifield, ibid at 490, the primary goal is to seek and give effect to the real intention of 
the parties (emphasis added).4 
4 Cridlebaugh described his intention this way: 
6 Q. Okay. Was it your intention at that time to 
7 include in the sale of the remaining twenty acres access 
8 over the upper road? 
9 A. No. 
10 Q. Wbynot? 
11 A. Well, I didn't want to give access to someone 
12 that Jake didn't know over his property without his 
13 okay. 
Deposition of Jack Cridlebaugh, p. 27, LL. 6-13 
1 Q. Okay. Was it your intention at that time to 
2 provide Roch's with the right to use both the upper and 
3 the lower road? 
4 A. No. 
5 Q. And, what was your understanding of what your 
6 intention was at that time? 
7 A. When I went in to have the papers drawn up, I 
8 told my attorney that I wanted the Hoch 's to have the 
9 same easement as the V ances. 
10 Q. All right. And, what easement did the V ances 
11 have that were different that the Sweet'-
A. They had an easement. 








A. They had easement across the lower road from 
this point (indicating) on Stagecoach and up this road 
around this comer and across this road, because this 
piece was their property. So, they had easement around 
the loop, across McKenna's, across Vance, across Roch's, 
19 onto Sweets, back onto Roch's and then onto Vance's. 
20 Those lines are, we 're cutting a fine line there on that 
21 map. 
Deposition of Jack Cridlebaugh, p. 30, LL. 1-21. 
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Even where there is a written agreement, courts will consider all of the circumstances 
surrounding the conveyance when interpreting the language of an easement.5 
5 
The Court of Appeals has further stated: 
In construing an easement in a particular case, the instrument creating the easement is to be 
interpreted in connection with the intention of the parties, as evidenced by the language 
employed and the circumstances in existence at the time the easement was granted. 
(Citations Omitted) (Emphasis added). Burns v. Alderman, 122 Idaho 749, 753, 838 P.2d 
878, 882 (Ct. App. 1992). 
No particular forms or words of art are necessary; it is necessary only that the parties make clear their 
intention to establish a servitude. Regardless of the terms used, courts generally will attempt to 
ascertain the intention of the parties by referring not only to the language of the deed, but also to the 
circumstances attending the transaction and the condition of the property. 
. . 
Seccombe v. Weeks, 115 Idaho 433, 436, 767 P.2d 276, *** (Ct. App. 1989) (citations omitted), 
disapproved of on other grounds, Rodriguez v. Oakley Valley Stone, Inc., 120 Idaho 370, 378, 816 
P.2d 326, 334 (1991). 
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When interpreting easement language in a deed, the Idaho court does not have to find that the 
language is ambiguous before considering extrinsic evidence as to the circumstances surrounding the 
transaction. See. e.g., Harwood v. Talbert, 136 Idaho 672, 39 P.3d 612 (2001) (holding that the 
district court did not err in considering extrinsic evidence to determine the intent of the drafters of a 
written document evidencing the alleged easement). 6 Accordingly, Summary Judgment is not 
appropriate. 
6 This is consistent with the general rule oflaw. Notwithstanding this general rule that the extent of an 
easement is determined by the language of the conveyance, and by the surrounding circumstances if 
the conveyance is ambiguous, but without the consideration of extraneous circumstances when the 
language used is unambiguous, the courts sometimes admit parol evidence regarding the purpose and 
scope of easements as showing a practical construction of the instrument, and not because of any 
ambiguity in the instrument. In any event, as the language of the grant of an easement becomes less 
precise, the circumstances of the grant grow in importance as an interpretative aid, and the courts 
frequently rely on evidence of extrinsic circumstances where the grant of an easement is indefinite as 
to its physical dimensions without explicitly finding ambiguity within the technical requirements of the 
parol evidence rule. 
81 Am. Jur. 3d Proof of Facts§ 9 (2009). 
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ISSUE III 
Easement by prescription. 
In order to establish an easement by prescription, a claimant must prove "by clear and 
convincing evidence use of the subject property that is (1) open and notorious, (2) continuous and 
uninterrupted, (3) adverse and under a claim of right, ( 4) with the actual or imputed knowledge of the 
owner of the servient tenement (5) for the statutory period of five years." Hughes v. Fisher, 142 
Idaho 474, ***, 129 P.3d 1223, 1229 (2006), citing Hodgins v. Sales, 139 Idaho 225, 229, 76 P.3d 
969, 973 (2003) The Roch's will not be able to show that their use of the "upper road" and disputed 
section was adverse: "A prescriptive right cannot be granted if the use of the servient tenement was 
by permission of its owner, because the use, by definition, was not adverse to the rights of the 
owner." Hughes, 142 Idaho at***, 129 P.3d at 1229, citing Marshall v. Blair, 130 Idaho 675, 680, 
946 P.2d 975, 980 (1997). In Hughes v. Fisher, the court found that where a claimant's use ofa path 
was "impliedly permissive" the claimant was precluded from acquiring an easement by prescription. 
142 Idaho 474, 129 P.3d 1223. 
Roch's used what became the "upper road" with the Sweets' permission after the 
construction of the "upper road" by Sweet. Certainly the use of the disputed section was permissive, 
as the Sweets improved the road at their own expense and upon Hoch' s request that a route be 
created in order to facilitate the construction of the Hoch' s home. Further, the permission granted by 
the Sweets in this case was express, making this a stronger case than Hughes, in which even implied 
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permission was sufficient to preclude the claimant from acquiring an easement by prescription. 
Accordingly, the Hoch' swill not be able to establish the elements of an easement by prescription.7 
ISSUE IV 
Easement by Necessity. 
In their Motion for Summary Judgment, the Roch's assert that they have acquired an 
easement by necessity for the "upper road". To establish an easement by necessity, the claimant 
must prove: "(l) that the dominant parcel and the servient parcel were once part of a larger tract 
under common ownership; (2) that the necessity for the easement claimed over the servient estate 
existed at the time of the severance; and (3) the present necessity for the claimed easement is great." 
B & J Dev. and Inv., Inc. v. Parsons, 126 Idaho 504, 507, 887 P.2d 49, **(Ct. App. 1994), citing 
MacCaskill v. Ebbert, 112 Idaho 1115, 1118, 739 P.2d 414, 417 (Ct. App. 1987). 
7 It should also be noted that easements by prescription are "not favored by the law," because "it is no trivial thing to 
take another's land without compensation." Hughes, 142 Idaho at***, 129 P.3d 1229, quoting Simmons v. Perkins, 63 
Idaho 136, 143, 118 P.2d 740, 744 (1941). 
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· Although the first of these elements is met in this case, the Roch's would have difficulty 
establishing the second and third. Because the Hoch property can be accessed by the "lower road", 
the necessity for an easement over the "upper road" did not exist at the time of severance. Further, 
the Roch's cannot demonstrate that the present necessity for the easement on the "upper road" is 
"great," considering their alternate access through the "lower road". Roch's use of the "upper road" 
and the disputed section was convenient, not necessity. The Idaho Court of Appeals has stated that 
an easement by necessity "must not be granted ifthere is an alternate access, though it be expensive 
or inconvenient." Bob Daniels and Sons v. Weaver, 106 Idaho 535, 542, 681P.2d1010, ****(Ct. 
App. 1984), quoting Cordwell v. Smith, 105 Idaho 71, 81, 665 P.2d 1081, 1091 (Ct. App. 1983) 
("Substantial inconvenience [to the buyers] may be an important factor, but it must be weighed 
against the inconvenience and possible damage that could result to the (sellers] as a result of 
imposing an easement across their property."). Finally, easements by necessity are "supported by the 
rule of sound public policy that lands should not be rendered unfit for occupancy or successful 
cultivation." Cordwell, 105 Idaho at 79, 665 P.2d at **** (citations omitted). Sweet's offer to 
provide a route which did not permit Roch's travel in front of Sweet's residence is consistent with 
the servient property owners ability to use his property consistent with the easement granted. Bethel 
v. Van Stone id at529 (in the case of an express easement) and is reasonable. 
In this case, preventing the Roch's from using the "upper road" and traveling over the 
Sweets' property will not render the Roch's property unfit for occupancy or make access anything 
other than inconvenient. 
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ISSUE V 
Easement by implication. 
Finally, in their Motion for Summary Judgment, the Hoch' s assert that their easement for the 
"upper road" is implied by prior use. In order to prove the existence of an implied easement from 
prior use, a claimant must show: "(1) unity of title or ovmership and subsequent separation by grant 
of the dominant estate; (2) apparent continuous use long enough before separation of the dominant 
estate to show that the use was intended to be permanent; and (3) that the easement must be 
reasonably necessary to the proper enjoyment of the dominant estate." Akers v. Mortensen, 205 P .3d 
1175, 1181 (Id. 2009). Because an implied easement from prior use "arises at the time of severance, 
the issue of reasonable necessity is based upon the circumstances that existed at that time." Id at 
1182. "Reasonable necessity" is something less that the "great present necessity" required for a 
finding of easement by necessity. Id. (citations omitted). When deciding the issue of reasonable 
necessity, the court should "balance the relative situations pro and con, as to the respective 
convenience, inconvenience, costs and all other pertinent, connected facts." Id (citations omitted). 
Again, the Roch's cannot establish the second and third elements without direct testimony. 
Considering the unimproved condition of the disputed section of the "upper road", no continuous use 
existed, or at least that any prior use of the road by Hoch was not intended to be permanent. In any 
case, the Hoch' s cannot show that an easement for the "upper road" was reasonably necessary to the 
proper enjoyment of their property at the time of severance. While access to the Hoch' s property via 
the "upper road" may have been more convenient, considering the alternate access through the 
"lower road", an easement for the "upper road" was not reasonably necessary. Further, even though 
the Hoch' s would incur some costs in improving the "lower road" to ensure that it was passable year 
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round, this expense does not make the easement for the "upper road" "reasonably necessary." See 
Bear Island Water Assn., Inc. v. Brown, 125 Idaho 717, 725, 874 P.2d 528, *** (1994) (a desire to 
avoid expense does not make continued use of the disputed property reasonably necessary). 
CONCLUSION 
Material issues of fact exist which preclude Summary Judgment. Hoch's Motion should 
be denied. 
DATED this (~ day ofNovember 200~· ( .f}Jj;( 
Edwin L. Litteneker 
DEFENDANT'S JAKE & AUDREY SWEET'S 
REPLY MEMORAI,H>UM TO PLAINTIFF'S 
MOTION FOR SUMMARY JUDGMENT 
Attorney for Jake & Audrey Sweet 
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and correct copy of the foregoing 
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X mailed by regular first class mail, 
and deposited in the United States 
Post Office 
__ sent by facsimile and mailed by 
regular first class mail, and 
deposited in the United States 
Post Office 




Theodore 0. Creason 
Creason, Moore & Dokken, PLLC 
P.O. Drawer 835 
Lewiston, Idaho 83501 
Jeremy W. Carr 
Clark & Feeney 
P.O. Drawer 285 
Lewiston, Idaho 83501 
on this lL day of November 2009. 
~t8'd 
Edwin L. Litteneker 
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THOMAS W. CALLERY, Esq., of the law firm of Jones Brower 
3 and Callery, PLLC, 1304 Idaho Street, Post Office Box 
854, Lewiston, Idaho 83501, 
4 appearing on behalf of the Plaintiffs. 
5 EDWIN L. LITTENKER, Esq., of the law office ofEdwin L. 
Litteneker, 322 Main Street, Post Office Box 321, 
6 Lewiston, Idaho 83501, 
appearing on behalf of the Defendants Jake 
7 and Audrey Sweet. 
8 JEREMY CARR, Esq., of the law firm of Clark and Feeney, 
1229 Main Street, Suite 201, Post Office Box 285, 
9 Lewiston, Idaho 83501, 
appearing on behalf of the Defendants Rob 
l 0 and Becky Vance. 
1 l 
ALSO PRESENT: Rob and Becky Vance and Jake and Audrey 



















Examination by Mr. Litteneker.... 5 
5 Examination by Mr. Carr... . ..... 33 
Examination by Mr. Callery ............ 47 
6 
7 Stipulations.... 4 
8 
Certificate of Witness... 53 
9 






EXHIBITS MARKED FOR IDENTIFICATION: 
Exbibit No. 1 - Aerial map... 8 
Exbibit No. 2 - Aerial map on 
1 lxl4 page.... . . ........... 13 
Exhibit No. 3 - Aerial map with 
16 rooftops.......... ............ 16 
17 Exhibit No. 4 - Warranty deed to 
Sweets................... 22 
18 
Exhibit No. 5 - Warranty deed to 
19 Hochs...... .. .................. 29 
20 Exhibit No. 6 - Warranty deed to 
21 
22 
Vances.. .... .............. 42 
23 Reported by Amy Wilkins, CSR, Freelance 
Court Reporter and Notary Public, within and for the 






2 It was stipulated by and between Counsel for 
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8 It was further stipulated and agreed by and 
9 between Counsel for the respective parties and the 
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WEDNESDAY, APRIL 15, 2009-9:04 A.M. 
Thereupon, 
JACK CRlDLEBAUGH, 
a witness of lawful age, having first been duly sworn 
upon his oath to tell the truth, the whole truth and 
nothing but the truth, testified as follows: 
EXAMINATION 
BY :MR. LITTENEKER: 
Q. Would you state your name and spell your last 
name, please? 
A. Jack Cridlebaugh, C-R-I-D-L-E-B-A-U-G-H. 
Q. Jack, I'm Ed Litteneker, and I represent Jake 
and Audrey Sweet in a lawsuit that's been brought by 
Hochs. Are you familiar with that lawsuit? 
A. I'm familiar with the people --
Q. Okay. 
A. -- involved. 
Q. Have -- in preparation for your deposition 
today, did you review any materials or talk to anyone 
about the things that might come up in the deposition? 
A. Nope. 
Q. Have you ever had your deposition taken before. 
A. Yes. 
Q. You're familiar with the question and answer 
process? 
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A. Yes, I am. 
Q. If you don't understand my questions or you 
don't think they're good questions, will you tell me 
that? 
A. Yes, I will. 
Q. At some point in time, you owned some land tha 
was sold to Jake and Audrey Sweet; is that correct? 
A. Yes, it. 
Q. And, tell me a little bit about the land that 
10 you owned in the area of the property that you sold to 
11 the Sweets? 
Page 8 
1 a ! ong time. 
2 Q. And, was that access off Stagecoach Road? 
3 A. Yes. 
4 MR. LITTENEKER: Let's mark this as 1, if you 
5 would. 
6 EXHIBITS: 
7 (Deposition Exhibit No. 1 marked for 
8 identification.) 
9 Q. (BY .MR. LITTENEKER) This is not the best cop, 
10 of the best map, and so kind of bear with me as I try i 







A. I originally owned ninety acres, and divided it 12 access to the property that you owned was through the 
into three or, excuse me, four parcels, two twenties, a 13 Turner property? 
forty, and a ten that I remain in ownership of now. 14 A. No. I didn't have access through it. That was 
Q. The ten-acre parcel that you indicate that you 15 the best access. 
still own, is that listed for sale? 16 Q. Okay. 
A. It's not listed, but I've told the three 17 A. And Dale Turner said I could use that property 
18 parties up there, I told Jake and Audrey, and I told the 18 to cross. 
Q. Were there any easements in place to access the 
ninety acres that you had purchased from Ruckdashel? 
1 9 Vances that it was for sale, and Tom Callery is suppose 19 
20 to tell John it was for sale. 20 
21 Q. Okay. So the -- it would be your hope then 21 A. Yes. The, the lower one off of Stagecoach and 
22 that the ten acres that you still hold onto would be 
23 sold to the Sweets, the Hochs or the Vances? 
24 A. They all asked me to give them notice if I was 
25 going to sell it, so I did. 
Page 7 
1 Q. Okay. From whom did you acquire the ninety 
2 acres originally? 
3 A. Randy Ruckdashel. 
4 Q. And when did that occur? 
5 A. To be honest, I don't know. '90 -- late '90s. 
6 I'm sure somebody's got it written down on paper. 
7 Q. Did you own any other real property in this 
8 particular vicinity? 
9 A. I owned some other property about four miles 
10 away. 
11 Q. And, what road is that property on? 
12 A. Deer Creek Road. 
13 Q. Do you still own that property? 
14 A. Yes, I do. 
15 Q. When you originally purchased the property fro 
16 Ruckdashel, what was the access to the property? How 
17 did you get to the property? 
18 A. Pretty much through Dale Turner's property, 
19 because it was the only road that was comfortably 
20 passable. 
21 Q. When you say comfortably passable, what do yo 
22 mean? 
23 A. Well, the lower easement was pretty much a 
24 four-wheeler trail, and the upper easement had trees 
25 falling down across it and no one had been using it for 
22 the upper one off of Stagecoach. 
23 Q. Can you indicate for me what is the lower one? 
24 A. On this map? 
25 Q. Yeah. On the map, using Exhibit No. l. 
1 A. Let's see, it would be right there 
2 (indicating). 
3 Q. Okay. 
Page 9 1 
' 
4 A. This road in, out to that point (indicating). 
5 Q. And you're indicating a road then that would 
6 across the parcel that's identified as McKenna's --
7 A. Right. 
8 Q. -- is that correct? 
9 A. Yes. ~ 
10 Q. And then go onto the property that's indicated t 
11 as the Vance property and then the Hoch property? 
12 A. Right. 
13 Q. Okay. Now, what was the condition of that 
14 particular access at the time that you purchased the 
15 property? 
16 A. It was a four-wheeler trail. 
17 Q. Okay. As to what you referred as the upper 
18 road, could you indicate what you're describing? 
19 A. A metal gate on the, right at the top of the , 
20 grade that goes in across Carpenters, then in through, [ 
21 can't even think of the guy's name now. j 
22 Q. At least according to this map, it's indicated f 
23 as Wheaton? 
24 A. Well, that isn't who owned it then. 
25 Q. Okay. 
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2 
A. I can't remember who owns it now. And then 
that road crossed right, started right at the comer of 
my ten-acre property, crossed down through it. 
Q. Okay. And help me out using this map, if you 












Q. And when did Teats do that work on the lower 
road? 
A. It was before I sold it to anybody. I don't 
remember. I was going to put power in, so we needed t , 
have an easement cut thirty-five feet wide for the powe j 
company, so Burt basically did that down to where it 








Q. And then? 8 back right up this hill on what is now Hochs' property 
10 
11 
A. Then it turns into Weinert's is who it was. 
That's what I just remembered. 
Q. Okay. 
9 and then cut across what is now Vances' property and 
10 just pretty much followed the power line to this point 
11 right here (indicating), where the power line ends. 
l. 
' !
I 12 A. Through Weinart's and onto my ten-acre piece, across my ten-acre piece onto the forty-acre piece that 12 Q. And, and ifl can, you're referencing coming 13 
14 
15 
I sold Jake and Audrey and continued down, I'm kind of 
losing the road here, continued down onto Hochs' 









18 Q. Okay. 
19 MR. CALLERY: That's the upper road? 
20 A. Yeah, the one I just described is what I call 
21 the upper road. 21 
22 MR. CALLERY: Okay. 22 
23 Q. (BY MR. LITTENEKER) And, upper road and lowe 23 
24 road indicate where it comes off Stagecoach Road? 24 


























Q. Okay. And that's a reference to the elevation, 1 
if you will -- 2 
A. Right. 3 
Q. -- of where those roads come off Stagecoach 4 
Road? 5 
A. Yep. 6 
Q. Okay. What was the condition of what you 7 
referred to as the upper road? 8 
A. Minimal. 9 
Q. Was it a four-wheeler trail or was it -- 10 
A. No. You could -- 11 
\ 
Q. -- something better? 12 
A. You could get a pickup in there, but it was 13 
steep and it was rutted, when I first bought it. 14 
Q. Did you make any improvements or do anything t 15 
improve the condition of either the upper road or the 16 
lower road? 17 
A. Both of them. 18 
Q. Okay. As to the lower road, what kind of 19 
improvements or work did you do on the lower road? 20 
A. I hired Burt Teats to come in and make that 21 
road passable. 22 
Q. And what does passable mean? 23 
A. So you could take a pickup in on it, not just a 24 
four-wheeler. 25 
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off Stagecoach Road? 
A. Uh-huh. 
Q. And, coming in a westerly direction? 
A. Right. 
Q. And then coming south on Hochs' property? 
A. Right. . 
Q. And then at some, someplace heading now east? ~ 
A. Right. 
Q. And then coming south? 
A. No. Not -- it --
Q. Not--
A. This road comes up the back side and makes --
it's hard to see on this map. 
Page 13 ; 
Q. It's not the best map. 
MR. CALLERY: What about if we --would that 
help (indicating)? 
A. I'm not sure where this even is, how it lies. 
MR. LITTENEKER: I tried to do that, Counsel, 
and was unsuccessful at getting something that --
MR. CRlDLEBAUGH: Yeah, this one. Okay. 
this is a better shot here. 
J 
Yeah~ 
MR. LITTENEKER: Let's mark this as Exhibit 2, 
if we can. 
EXHIBITS: 
(Deposition Exhibit No. 2 marked for 
identification.) 
A. Yeah. This is -- this is the lower road 
(indicating), that I had Burt Teats build, in through 
here up to this point, up the back side, around to here, 
cut back to here (indicating). Then he went, from here, 
he went off the edge and went down here with a, with a 
blade and widened the road for the power easement, for 
Clearwater Power, because they needed thirty-five feet. 
Then he went out this road, through the ten, out through 
Weinart's place, and he bladed this road, which I call 
the upper road now, all the way to the Stagecoach Road. 
Because it was so rutted you couldn't hardly travel on 






4 (Pages 10 to 13' 
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' l you could -- if it got muddy you were going to be in 
2 trouble, but at least you could get in when it was dry. 2 
3 Q. (BY .MR. LITTENEKER) And what you've referr d3 
4 to on the upper road doesn't finish, if you will, with 4 
5 its connection to Stagecoach Road? 5 
6 A. On this map it doesn't. 6 
7 Q. Okay. 7 
8 A. The upper road starts here (indicating), goes 8 
9 in, crosses Weinart's, crosses my ten acres, crosses 9 
10 Jake's into -- this was the central point where I was -- 10 
1 l before I divided this land. It was just a hub between 11 
12 the three pieces. And then down this west side 12 
13 (indicating) and then back on the north, over the hill, 13 
14 back out to Stagecoach. So, the upper road would be 14 
15 what I consider to be from here to here (indicating), 15 
16 and the lower road from here across the bottom and up to 16 
17 the top here (indicating). 17 
18 Q. Okay. And the power line that you're 18 
19 indicating that Teats constructed, would that, would 19 
20 that be this straight line that you see here on Exhibit 20 
21 2? 21 
22 A. Yeah. I think, I believe so. It's hard to say 22 
23 from thirty thousand feet in the air. 23 
24 Q. Sure. 24 
25 A. But it went right down this ridge line and then 25 
Page 15 
cut across here, and then it went up, I believe, to this 1 
2 point where McKenna's road intersects and then traveled 2 
3 south to the intersection of my ten acres and Turners, 3 
4 right here (indicating). 4 
5 Q. And, at that point in time then the power line 5 
6 terminated? 6 
7 A. Right. 7 
8 Q. Okay. You indicated that there was a gate on 8 
9 the upper road off Stagecoach Road? 9 
10 A. Right. 10 
11 Q. Were there any other gates in place? 11 
12 A. There wasn't when I first bought it, and when I 12 
13 had the road built, I put a gate at the intersection of 13 
14 the lower road and Stagecoach, and there was a wire gate 14 
15 that Carpenters had put in to keep his cattle in at the 15 
16 intersection of the upper road and Stagecoach. 16 
17 Q. Were there any other fences or gates along the 17 
18 upper road? 18 
19 A. Yes, yep. There was a fence at the 19 
20 intersection of the upper road and where it meets the 20 
21 Weinert property on the south boundary. 21 
22 Q. And that, is that between the Weinarts' and the 22 
23 Carpenter property? 23 
24 A. Right. 24 
25 Q. Were there any gates or fences on the upper 25 
WE T'S 
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road? 
A. You mean lower road? 
Q. I'm sorry, thank you. 
A. I put a gate there. There wasn't originally. 
Q. And were there any other gates on the interior 
of the lower road? 
A. No. 
Q. Did Teats provide any kind of drawings or maps 
in connection with the work that he did for you? 
A. No. 
EXHIBITS: 
(Deposition Exhibit No. 3 marked for 
identification.) 
Page 16 
Q. (BY MR. LITfENEKER) You have what we've marke 
as Exhibit No. 3 there in front of you. 
A. Okay. 
Q. If-- if I represent to you that this is 
Sweets', this is Hochs', this is Vances' --
A. Right. 
Q. -- would that, would that be correct? 
A. Yep. 
Q. Okay. Now, you indicated that the road that 
Teats constructed was -- oh, let me do this a little 




Q. -- property (indicating)? 
A. Well, it comes in down here and then goes down 
to this point (indicating), and then it comes up the 
west side. This is all going uphill until it reaches 
right here (indicating). 
Q. Okay. And, that the upper road would be comin 
in from this easterly to westerly direction? 
A. Right. 
Q. Okay. And, the road that Teats constructed for 
you had this bend in it, and are we coming back uphill? 
A. From about this point right here to here it's 
pretty level. The road came in this way, and there 
was -- it intersected this road right here (indicating). 
Q. Okay. Was there a road that went, or a roadway 
that went past Sweets' where they constructed their 
residence toward Hochs? 
A. Yes. Right, right there, it travels right 
through Sweets' then intersects my property right here 
( indi eating). 
Q. Okay. 
A. The ten acres I still have. 
Q. Okay. And the ten acres that you still have 
would be sitting right in here (indicating)? 
A. Sits right in here (indicating). q 
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Q. Okay. The road that Teats built then didn't (Discussion held off the record.) 
come back around to the Vance property? 2 Q. (BY MR. LITIBNEKER) Sometime between '97 and 
A. He didn't build them, he just dressed them up . 3 October of2001, when the property was sold to Sweets --
Q. Okay. 4 A Right. 
A. Because at the time he built it up, I was still 5 Q. -- it would have been logged? 
A It was before any of it was sold. using this, and I had him work the road that Vances use, 6 
their easement right now, from their property to 
Stagecoach, I had Teats dress that road up too while he 




Q. Okay. Was -- were the Sweets the first sale? 
A. No, Vances were. 
Dale Turner. 10 
Q. Vances were the first sale? 
A. Yeah. 
Q. And when you say dressing up the road, can you 11 Q. And then Sweets? 
A Then Sweets. show -- can we see that on Exhibit No. 2 where that 
other road was? 
A. Right here (indicating). 
Q. And is it identified as something on Exhibit 
No. 2? 
A. I think it's, it's hard -- Buckboard Lane I 
think is what it says. 
Q. Buckboard Lane, okay. And this would be 
Buckboard Lane then that heads off? 
A. Right. 
Q. Now we're headed easterly, north and easterly 






Q. And then Hochs? 
A. Then Hochs. 
(Discussion held off the record.) 
Q. (BY MR. LITIENEKER) Do you know if anyone else 
17 other than Teats did any road work prior to 2001? 
18 A Not-- I don't recall anybody. I'm not going 
19 to say that for sure, but I don't recall. 
20 Q. Okay. Were there any other roadways in place 
21 that provided access to the Hoch, Sweet or Vance 
22 properties at, during this period of time, '97 to 2001? 
23 A. No. The only three accesses were the upper 
A. Right. 
Q. Okay. 
24 road, this Buckboard Lane and this lower road. I didn't 
When the, when the property was sold to 25 have access over Buckboard Lane. 
Page 19 
Sweets, can you describe the condition of the upper roa 1 
and its connection with the lower road? 2 
A. It was just a dirt road. Nobody graveled it or 3 
anything. It traveled from, well, from my property 4 
through Sweets, and originally the road made a loop 5 
before I bought it. It came up Buckboard Lane and 6 
crossed in a westerly direction in front ofVances, made 7 
a loop out toward the Hochs' property and then went 8 
right back up this way, out to my ten acres. 9 
Q. And that was before the power line -- 10 
A. Right. 11 
Q. -- would have been constructed? 12 
A. And right. 13 
Q. Before the extension of the road into the 14 
Vances' residence? 15 
A. Right. 16 
Q. Okay. Other than the work that Teats did, did 17 
you have any other work done on any of the roadways? 18 
A. No, I don't believe so. 19 
Q. Do you know in terms of time when that work b 20 
Teats was done? 21 
A. I'm just going to say '97 or '98, because I had 22 
to get the roads cut in before I logged it. 23 
Q. When did you log it? 24 
A. Don't recall. 25 
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Q. When you say you didn't have access, was it 
your understanding that --
A. I tried to get access, but I -- Turner wouldn't 
give it to me. 
Q. Did Turner own the property before Mc Kenna 
A. Yes. 
Q. It appears at least on this map that McKenna 
owns this parcel (indicating)? 
A. Right here (indicating), Turner owned that. 
Q. Okay. And that, that forty acres, if you will, 
was owned by Dale Turner? 
A. Dale Turner, uh-huh. 
Q. And, is the ten acres -- strike that. Do you 
know if Turner still owns the ten acres that's south o 
your parcel? 
A. Ken Turner owns it, his son. 
Q. And, just to make sure that I have the roads o 
each of the exhibits, this is the upper road --
A. Correct 
Q. -- that comes through? 
A. It used to be Weinert. I'm not sure who owns 
it now. 
Q. Okay. 
A. Through my place. 
Q. Your remaining ten, then, onto Sweets' 00 
6 (Pages 18 to 21 
Page 22 
property? 
2 A. Right. 
3 Q. And then the lower road is this road that runs 
4 westerly and then turns south --
5 A. Right. 
6 Q. -- onto Hochs' property. And the Buckboard 
7 Lane is the road that crosses Turner's property, that 
8 you did not have --
9 A. Correct. 
10 Q. -- access to? 
11 A. Right. 
12 Q. Okay. 
13 EXHIBITS: 
14 (Deposition Exhibit No. 4 marked for 
15 identification.) 
16 Q. (BY MR. LITTENEKER) Exhibit No. 4 is the de 
17 from you to the Sweets, does that look right? 
18 A. Yep. 
19 Q. Okay. There's some reservation language in the 
20 last full paragraph on the first page. 
21 A. Uh-huh. 
22 Q. And I'm not asking for your legal opinion. I'm 
23 asking what your understanding of that language is. 
24 A. Well, I didn't bring my glasses, so this might 
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~ 
A. Right. 
Q. And that language is the third, onto the fourth 
line of that reserving paragraph. 
A. Right. 
Q. And your understanding then is what that meant l 
was that you still had an easement over the presently i 
existing roadways? ~. 
A. Correct. ~ 
Q. Okay. At the time that you sold the properties ~
1
; 
to -- sold this property to Sweets, did -- did you walk 
the property with them? i 
A. Yes. £ .• !<:
Q. And, did you have any conversation with them • 
about the roadways and easements and those kinds of ~ 
i 
things? I 
A. I don't recall, but I'm sure I did. I 
Q. Okay. Do you have any recollection of what wa j 
said? i 
A. I told them that they had easement over the J 
lower road, and at first I wasn't going to give them the I 
easement over the upper road, but then I decided that I ! 
w~~ I 
Q. Why wouldn't you have given an easement over 
the upper road? 







MR. LITTENEKER: We have people willing to 1 
2 share their glasses. 2 
3 MR. CRIDLEBAUGH: Oh. 3 
4 (Discussion held off the record.) 4 
5 A. That's all Greek to me. 5 
6 Q. (BY MR. LITTENEKER) Okay. 6 
7 A But, yeah, that's, that's an easement. 7 
8 Q. Okay. Do, do you know what you were doing 8 
9 terms of reserving an easement? 9 
10 A Reserving for the Sweets, in other words giving 10 
11 them that easement. 11 
12 Q. Well, this language says reserving unto the 12 
13 grantor. You're the grantor. 13 
14 A. Oh. 14 
15 Q. So, and that was, that was why I wasn't going 15 
16 to try and get your legal opinion as to what it meant. 16 
17 I was just trying to get your understanding as to what 17 
18 that language would have meant. 18 
19 A. Oh, well this -- I'm assuming it means that I 19 
20 still have easement across their property. 20 
21 Q. Okay, okay. And -- 21 
22 A. On the existing roads. 22 
23 Q. Okay. And, and those -- that particular 23 
?A language is over and across all roadways presently 24 
25 existing on the property. 25 
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I 
breaking up -- because all these parcels can be broke up I 
• fj I mto ive acre tracts. ; 
Q. And if they didn't have access over the upper ! 
road, it would have lessened the developability of the 
property? 
A. Well, he told me that he was going to build a 
home and live there, and I thought about it for a while, 
and I thought, well I -- that upper easement would be a 
lot more convenient for them, so I gave it to them. 
Q. Was there any conversation about the fact that , 
you were going to reserve an easement for future sales? i 
A. I don't know if there was a conversation, but I ! 
had just come out of a two year easement battle which f 
ended in this room, quite by coincidence, and I wasn't l 
going to do anything stupid. I wanted everything very I 
cl~ I 
> 
Q. Was -- i 
A. So, I, I told Jake and Audrey they had easement i 
over the lower road to their place and easement over th j 
upper road to their place. 1 
Q. And how about any conversation about you 
retaining or reserving an easement for, either for 
yourself or for future sales? 
A. I told them that I would maintain an easement 
over that, over the lower road to my ten-acre piece, but 



























at the time I talked to them, I had thirty acres, 
because Hochs hadn't bought yet. 
Page 26 
Q. So you would have owned the, still owned the 
twenty that was later sold to Hochs and still owned t 
ten? 
A. Right. 
Q. When you indicated you'd just gone through a 
easement battle, where -- where was the real prope 
that that dispute involved? 
A. Out on Deer Creek. 
Q. Okay. 
A. It didn't involve this property. 
Q. What was the dispute in that case? 
A. The guy built a fence across my easement roa 
Q. Effectively denying you access? 
A. Yeah. 
Q. How was that case resolved? 
A. He lost. 
Q. Was that still in your mind as you were talkin 
to Sweets about either their access to their property o 
your continuing access to your property? 
A. Yes. 
Q. Did -- strike that. Were there any discussions 
about the use of the, that portion of the lower road an 
upper road where they connected? 





Q. Ok~. I 
A. I may be wrong, but I don't recall. f 
Q. Okay. Did, did your intention then change, I 
4 that you ended up providing access over Jake's property I 
~ to rl?i~~~:~~ ~rr~~~=: a little l 
8 different. I understood you to say that it wasn't your ; 
9 intention to provide someone access over the Sweets' 
10 property that the Sweets didn't know. 
11 A. Not necessarily didn't know but didn't okay. 
12 
13 
Q. Okay. And, and at some point in time did 








A. Legally, on paper, I have no idea. i 
Q. How about in terms of any conversation that youl 
had with the Sweets? I 
~ 
A. Jake had told me that he had told John that he ~ 
could use that road while he was building his place, an 
that's all I heard as far as that goes. 
21 Q. Was that a conversation that you had had with 
22 Jake Sweet that was a person-to-person or telephone 
23 conversation? 
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I 
A. The only thing I can recall saying is that they 
2 had ingress and egress. 




3 Q. And what did you understand that meant? Q. (BY MR. LITTENEKER) Exhibit No. 5 is the de ti 
from you to the Hochs; do you see that? i 4 A. You can come in and you can come out anytime 




A. Yes. ! 
6 Q. Okay. Was it your intention at that time to 
7 include in the sale of the remaining twenty acres access 
8 over the upper road? 
9 A. No. 
10 Q. Why not? 
11 A. Well, I didn't want to give access to someone 
12 that Jake didn't know over his property without his 
13 okay. 
Q. Did that change at some point in time? 
A. Not that I'm aware of. 
14 
15 
16 Q. Okay. Were there conversations with the Sweets 
17 in connection with the sale to Hoch? 
18 A. I -- other than I told them, I think I've sold 




Q. And on the second page of that deed in the 
numbered paragraph six, it's at the top of the page, 
there's some language about an easement for ingress and 
egress, do you see that? 
A. Right. 10 
11 Q. And, it's in connection with an instrument 
12 number 668025, do you see that as well? 
13 A. Right. 
14 Q. And I'd represent to you that that 668025 is 
15 the deed from you to Sweets. 
16 A. Okay. 
17 Q. Okay. Now, there's an indication that you're 
18 then conveying to Hochs the easement that you reserved 
19 in the deed to Sweets, and do you see that? 
20 time or not. 20 A. I, I think so. 
21 Q. Was there any discussion with the Sweets that 21 
22 you had discussed with Hoch that Hoch would have acce s22 
23 over the Sweets' property? 23 
14 A. No. I don't -- I don't think Jake and I 24 
25 discussed that. 25 
A AUDREYSWE T'S 
Q. Well the language that I'm looking at is an 
easement for purposes of ingress and egress and rights 
incident thereto, as reserved in warranty deed. Do you 
see that language, still in paragraph six? 
A. Yeah. Right here, okay, yeah. Yep. 
' 
~ 
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1 Q. Okay. Was it your intention at that time to 
2 provide Hochs with the right to use both the upper and 2 
3 the lower road? 3 
4 A. No. 4 
5 Q. And, what was your understanding of what your 5 
6 intention was at that time? 6 
7 A. When I went in to have the papers drawn up, I 7 
8 told my attorney that I wanted the Hochs to have the 8 
9 same easements as the Vances. 9 
10 Q. All right. And, what easements did the Vances 10 
11 have that were different than the Sweets' -- 11 
12 A. They had easement. 12 
13 Q. -- easements? 13 
14 A. They had easement across the lower road from 14 
15 this point (indicating) on Stagecoach and up this road 15 
16 around this comer and across this road, because this 16 
17 piece was their property. So, they had easement around 17 
18 the loop, across McKenna's, across Vance, across Hochs, 18 
19 onto Sweets, back onto Hochs and then onto Vance's. 19 
20 Those lines are, we're cutting a fine line there on that 20 
21 map. 21 
22 Q. In terms of what the satellite does with the 22 
23 projection of the property lines? 23 
24 A. Right. 24 
25 Q. Okay. It, it wasn't your intention to convey 25 
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1 to Hoch, then, or to Vance the right to travel on the 1 
2 upper road? 2 
,., 
A. Right. 3 _) 
4 Q. Across the northern portion, if you will, of 4 
5 the Sweets' property? 5 
6 A. Right. 6 
7 Q. It was only your intention to convey the right 7 
8 to use the northerly most portion of the Sweets' 8 
9 property? 9 
10 A. Correct. 10 
11 Q. Where the upper road makes the loop? 11 
12 A. Right. 12 
13 Q. Okay. Was there any discussion with counsel 13 
14 who prepared the deed for you about that paragraph si 14 
15 and the language that was used? 15 
16 A. No. 16 
17 Q. When did you first become aware that there wa 17 
18 a dispute about Hochs' use of the upper road? 18 
19 A. Last year sometime. I'm -- to be honest, I'm 19 
20 not sure. 20 
21 Q. Do you recall how it was you became aware th 21 
22 there was a dispute about the use of the upper road? 22 
23 A. I had talked to Jake and Audrey. 23 
24 Q. Do you recall when that was? 24 
25 A. No, I don't. 25 
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Q. Time of year? 
A. (Witness shakes head.) 
Q. Okay. 
A. No recollection. 
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Q. Did you indicate to them at that time that it 
wasn't your intention to provide Hoch with access over 
the upper road? 
A. I told them that I would have never given 
easement across their property without their okay. 
Q. And that was consistent with the conversations 
that you had had with them in 2001 when you sold the 
property to Sweet? 
A. Yes. 
MR. LITTENEKER: Let's go off the record. 
(Discussion held off the record.) 
MR. LITTENEKER: Thank you, Jack. I'm -- I'm 
done with you for now. 
MR. CRIDLEBAUGH: Okay. 
MR. LITTENEKER: I'm assuming Mr. Carr and 
Callery are going to have some questions for you as 
well. 
MR. CRIDLEBAUGH: Okay. 
MR. LITTENEKER: Do you want to change place 
Jeremy? 
MR. CARR: Sure. 
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My name is Jeremy Carr. I'm representing Rob 
and Becky Vance in this case. I don't want to take too 




Q. So I think I'll just kind of jump right back 
in, is that all right? 
A. Okay. 
Q. I was sitting over there, so I didn't always 
necessarily see what roads you were talking to on thes 
exhibits. 
A. All right. 
Q. So I might go over that just a little bit. On, 
let's start with Exhibit 3. 
A. Okay. 
Q. You were talking about an upper road and a 
lower road? 
A. Right. 
Q. Where is the upper road on Exhibit 3 that 
you're referring to? 
A. Right here (indicating). It comes in across 
Sweets' property, down to where -- I used to say the 
upper road was this one (indicating), the intersect 
right here with the lower road. So that would be the 
9 (Pages 30 to 3 
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1 intersect point between the upper and lower road. 1 
2 Q. Okay. And was this portion of the road in 2 
3 place -- 3 
4 A. Yes. 4 
5 Q. -- when you sold, past the intersect? 5 
6 A. Correct. 6 
7 Q. Okay. And then it intersected here, so there 7 
8 was a Y, right, this Y? 8 
9 A. Right. 9 
l 0 Q. And this is the lower road? 10 
11 A. Right. 11 
12 Q. And then it wraps -- 12 
13 A. Wraps around. 13 
14 Q. -- back around to there? 14 
15 A. Comes out to here (indicating). 15 
16 Q. Okay. And, Mr. Teats, did he improve both th 16 
17 upper and the lower road then? 17 
18 A. Yes. 18 
19 Q. Okay. Now you sold the property that the 19 
20 V ances currently own? 20 
21 A. Right. 21 
22 Q. Which is forty acres, and this is their house 22 
23 here? 23 
24 A. Twenty acres. 24 
25 Q. Or, twenty acres, sorry. On -- this is their, 25 
Page 35 
their house here on Exhibit 3? 1 
2 
3 
A. Correct. 2 
Q. Okay. And they were the first person that you 3 
4 sold -- 4 
5 A. Yes. 5 
6 Q. -- one of the parcels to? Do you remember 6 
7 talking to them and showing them the property? 7 
8 A. Yes. 8 
9 Q. And, when you were showing them the property, 9 
10 did you drive them around the property? 10 
11 A. We drove part of it, and we walked most of it. 11 
12 Q. Okay. 12 
13 A. Because the comers of their property, there 13 
14 were no roads. 14 
15 Q. Okay. So you walked the comers of the 15 
16 property? 16 
A. Pretty much. 17 17 
18 Q. And, about their road access, which, which road 18 
19 did you take them on? 19 




Turner still was letting me use that road. 21 
\Z4 it. 
- 25 
Q. Okay. 22 
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A. We came in that way. 
Q. And that's the road that they -- or do you know 
which road they currently use to access their property? 
A. I think they use Buckboard Lane. 
Q. Okay. And so you took them up Buckboard Lane, 
and did you take them on another road? Did you drive 
another road with them too or was that the only road 
that you drove? 
A. We looked at the whole ninety acres that I had. 
Q. Okay. 
A. They wanted to see all of it. 
Q. So you didn't know necessarily which parcel you 
were --
A. No. 
Q. -- selling them? Okay. So did you drive them 
on the upper road and the lower road? 
A. Just on the property part, on what I owned. 
Q. Okay. 
A. Which would be like up to here (indicating). 
Q. Okay. I believe you testified earlier that it 
was your intent that they were going to have access on 
the lower road? 
A. Right. 
Q. But if I understand you right, you didn't 
actually drive that lower road with them at that time? 
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A. I don't recall if we did or not. We may have. 
I.. .. 
Q. Okay. May have but you don't remember? 
A. (Witness nods head.) 
Q. Okay. Now, at what point did they tell you 
which parcel they were interested in? 
A. It was like a month later after they originally 
looked at it. 
Q. Okay. Did you go back out on the property a 
look at it --
A. Uh-huh. 
Q. -- with them? 
A. Yes, we did. 
Q. At that point? 
A. Yeah. 
Q. And which road did you take them to at that 
point? 
A. I don't recall. 
Q. Don't recall, okay. So they went to the 
property site twice with you? 
A. At least twice, maybe more than that. 
Q. Okay. On the first time that you took them to 
the parcel, you went up through the Buckboard Lane 
A. Right. 
Q. And then you walked the property lines? 
10 (Pages 34 to 3· 
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1 A. Well, not all the property lines, because to A. I believe it was blue. 
2 get to this part of their property it's steeper than a 2 Q. Blue. And that was, I take it, then also 
• 3 cow's face, and I wasn't walking down in there. I tol 3 marked from the line from Vances and Hochs and Sweet 
4 him where the pin was. 4 you had --
5 Q. Okay. 5 A. I -- I just marked the corners. I didn't mark 
6 A. And he could walk down there if he wanted to 6 lines. 
7 find it. 7 Q. Okay. Just the comers? 
8 Q. Okay. And so, you had all three parcels mark d8 A. Right. 
9 with pins? 9 Q. And then you would have marked one on the 
10 A. No. Whoever surveyed the -- this is a brass 10 border up here on, what, north? 
11 cap. 11 A. All we did is we did an estimation of this line 
12 Q. Okay. 12 (indicating), because it was so steep. 
13 A. Down on his northeast corner. 13 Q. Okay. 
14 Q. Okay. What about the three parcels that you 14 A. Not knowing that dead-on was going to be a 
15 parceled off, did you ever have those surveyed? 15 concern. 
16 A. I never had them surveyed, no. 16 Q. Did you tell them -- did you remember having a 
1 7 Q. Okay. What did you do to split them up and 17 conversation with Rob or Becky Vance when you -- abo 
18 decide where the boundaries were? 18 the boundaries when you sold the property to them? 
19 A. A friend of mine is an engineer, and we had 19 A. I told them, I said, this is an estimation, 
20 this eastern boundary surveyed to here (indicating) fo 20 that your corners are right in here. And I sold it as 
21 power line. 21 quarter to quarter to quarter, so north, go from 
22 Q. Okay. And this is the boundary on, that runs 22 wherever this point is exactly, that's your line north, 
23 on the Vance to McKenna? 23 that's your line east. 
24 A. Right, between Vance and McKenna. 24 Q. Okay. Did they tell you anything about the 



























A. We had it surveyed clear to this point 1 
(indicating), which is an intersection of Turner, 2 
myself, and Sweets. 3 
Q. Okay. 4 
A. It wasn't Sweets at the time. 5 
Q. Okay. 6 
A. But this is the point. This straight line was 7 
surveyed, and then we pulled tapes to indicate this. 8 
And it wasn't exact, and I told everyone that bought 9 
from me, I said this is the general area of where this 10 
comer is going to be. It hasn't been surveyed. 11 
Q. Okay. 12 
A. So .... 13 
Q. So they knew that the property line that would 14 
differentiate the Vance, Hoch and Sweet properties w 15 
not exact? 16 
A. Right. 17 
Q. And did you tell the Sweets that as well? 18 
A. Right. 19 
Q. And did you tell the Hochs that as well? 20 
A. Yes. 21 
Q. Okay. What did you use to mark this kind of 22 
informal property line? 23 
A. Just flagging and log paint on a tree. 24 
Q. What color was the paint? 25 
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about the boundaries? 
A. I don't recall. 
Q. Did you tell them anything about being careful 
where they built there home? 
A. Oh, I --
Q. In respect to the property lines? 
A. I said if you're going to do some construction 
on something somewhere near a property line, you might 
want to have it surveyed. 
Q. Okay. Did you have that conversation with just 
them, or did you have that conversation with everybody? 
A. I had it with everyone. 
Q. So you had that conversation with Mr. Hoch as 
well? 
A. Yes. 
DR. HOCH: Dr. Hoch, please. 
MR. CARR: Dr. Hoch, sorry. 
Q. (BY MR. CARR) So you did have that 
conversation with Dr. Hoch as well? 
A. I had that conversation with everyone that I 
sold to. 
Q. Okay. Did Dr. or Mrs. Hoch tell you anything 
about the property lines that you can recall? 
A. No. The only thing I recall telling John was 
that there was a spot out here where I had buried some 
11 (Pages 3 8 to 4 · 
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stuff, just junk on the property. I had the Cat with 
the -- Burt Teats had a D-8, and he dug a hole and he 
buried some stuff. And I told him not to dig in that 
area. And I told him that it was an approximation of 
where that comer was, and his property line went that 
way, and went north and it went west. 
Q. Okay. Now you --











(Deposition Exhibit No. 6 marked for I 0 
identification.) 11 
Q. (BY MR. CARR) Okay. Before I ask you about 12 
that, I have one more question on these survey stakes. 13 
14 Do you know how many survey markers or stakes that yo 14 
15 placed total? Do you have any recollection on that? 15 
16 A. Six that I recall. 16 
l 7 Q. Okay. And would they have been six stakes, or 











A. I just marked whatever was there. 
Q. Whatever was there, okay. Did you place any 
green and white fence posts on the property? 
A. I might have. I don't recall. 
Q. Do you remember if they were in location to 
this infomrnl boundary line, survey -- property 
boundaries? 
A. I, I don't remember, to be honest with you. 
Q. Okay. All right. Exhibit 6 is right here. 
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This is a warranty deed where you sold, warranted the 





















Q. Okay. Because you did not have access, legal 
access --
A. Across there, no, I didn't. 
Q. -- across there? Okay. And had you entered 
into any agreements with this .... 
A. Turner. 
Q. This was Turner at the time? 
A. Right. 
Q. In order to get access across his property for 
the lower road? 
A. That access was in place when I bought it. 
Q. Okay. 
A. The road wasn't fixed, but the access was 
I 
there. i 
Q But the legal access was there. Can you tum ~ 
to pa~e two on Exhibit 6 where there's, the last J 
paragraph there is a reciprocal easement between Dal> 
Turner, Randall, is that Ruck -- i 
A. Ruckdashel. I 
' Q. Ruckdashel, and it's R-U-C-K-D-A-S-H-E-L? J 
A. Uh-huh. . 
Q. And then Mike McHargue? 
A. Right. 
Q. And it says, instrument number 596083? 
Page 45 } 
~ 
A. Right. I 
Q. Do you know what that easement was for? i 
A. I'm assuming this lower road. i 
l Q. Okay. Then on the third page there's another ! 
easement on the first paragraph, the reciprocal f 
easement, that was between Dale Turner, Carolyn Turner! 
7 the fourth paragraph. 
l 
7 you and then Terry and Betty Clack? { 
8 A. Right. 
9 Q. The last sentence of that, the end of that 
10 sentence reads, Together with an easement over and 
11 across all roadways presently existing on the property 
12 herewith and being conveyed. 
13 A. Right. 
14 Q. What were you intending to convey with that, 
15 with that language, do you remember? 
16 A. Well, first of all, that's not my language, and 
1 7 what I was trying to convey was that they had an 
18 easement on the lower road from the intersection at 
19 Stagecoach across Turner's property, across their own 
20 property, across, which then was still my property, up 
8 A. Right. l 
9 Q. And that's instrument number 622759. ! 
A. Okay. 10 
11 Q. Do you know what that reciprocal or easement 
12 for perpetual right of way is? 




1 road and hStagecoach wedst to th
1
e lower pdoint o~ w~at's !.~.i 
now Hoc s' property an on a ower roa contmumg out ~ 
to what -- it was Dale or, excuse me, Terry Clack's f 
17 property. Terry Clack owned all of this. 
18 Q. Okay. So you're -- in that easement, you are 
19 giving access over what is now the Vances' property and 
20 the Hochs' property? 
21 the back side of this road, crossing onto Jake and 21 
22 Audrey's property and coming back onto my property an 22 
A. Right. 
Q. To --




A. Intersection of Buckboard Lane and their 
24 
25 
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A. To Clack. 
Q. -- what is now the Hinebaugh .... 
A. Right. 






















































Q. .. .. property? Okay. And then the other one 1 
that we read previously, instrument 596083, was givin 2 
your predecessor interest access over McKenna's 3 
property? 4 
A. Right. 5 
Q. Okay. Did you have any conversation with Joh 6 
Hoch about him having access to the property? 7 
A. To the property? 8 
Q. To the property that he eventually purchased? 9 
A. I told him that the -- his easement was over 10 
that lower road. 11 
Q. Did Dr. Hoch say anything to you about access 12 
to the property that he would have? 13 
A. (No response given.) 14 
Q. Do you recall anything that he would have said 15 
to you about -- 16 
A. No. 17 
Q. -- having access over the lower road? 18 
A. I told him he had access over the lower road. 19 
Q. Do you recall if he said anything to you about 20 
that access? 21 
A. Not really. The only thing I said to him was 22 
that it's snowed in, in the winter. It's going to be 23 
have to be plowed if you want to make this year-roun 24 
Q. Did you -- 25 
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A. Otherwise -- because at the time I sold to 1 
everyone of them, it was a seasonal access. Stagecoac 2 
Road was seasonal access road only. 3 
Q. And did he say anything to you about -- in 4 
response to that? 5 
A. I don't recall. 6 
Q. Did he give you any reason to believe that that 7 
access was not adequate for him? 8 
A. I, I don't remember if he said anything at all. 9 
MR. CARR: Okay. I think that's all I have at 10 
this time. 11 
MR. CALLERY: Jack, Ijusthaveafew 12 
questions, and as you know, I'm Tom Callery, and I 13 
represent John and Carole Hoch in this case. 14 
EXAMINATION 15 
BY MR. CALLERY: 16 
Q. Just so we're clear, your best recollection is 17 
that you bought this property in the, somewhere in the 18 
middle '90s from Ruckdashel? 19 
A. Right. 20 
Q. And you bought the entire ninety acres? 21 
A. Right. 22 
Q. And, shortly after you bought the ninety acres, 23 
you had -- you had a blade put on this property, 24 
right -- 25 
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A. Right. 
Q. -- or on this roadway. And who was that again? 
A. Burt Teats. 
Q. Okay. And Teats bladed both the lower and the 
upper road? 
A. Right. 
Q. Okay. And the purpose for that -- I mean the 
reason you had it bladed was to provide, so people coul 
drive vehicles, pickup trucks or even a passenger car, 
is that right? 
A. Right. 
Q. Okay. Because your -- one of the purposes in 
buying this property was for you to resell it? 
A. Correct. 
Q. Okay. At the time you sold the property to 
both Vance and to Sweet, both the upper and the lower 
roads were in place; correct? 
A. Correct. 
Q. And, and Teats had bladed the, both of those 
roads, correct? 
A. Yeah. 
Q. And they were passable, certainly by a pickup 
truck? 
A. Yes. 
Q. Now, there's three warranty deeds in this, in 
Page 49 
this case, and I'd like to just go over those with you 
for a minute, ifl could. Exhibit No. 4 is the --
you're going to have to use your reading glasses. 
Exhibit No. 4 is the deed from yourself to Jake Sweet 
and Audrey Sweet. You would agree with that? 
A. Right. 
Q. Okay. And, you were asked some questions 
concerning the last full paragraph on the first page. 
A. Right. 
Q. Where it says, reserving unto the grantor, his 
heirs and assigns, all easements for ingress and egress 
running from the public right cif away to the above 
described real property, which are appurtenant to said 
real property, together with an easement over and acros 
all roadways presently existing on the property herein 
being conveyed. You've indicated that that's obviously 
not language that you inserted in there, correct? 
A. No. 
Q. All right. Was it your intention when you 
first deeded property to Jake and Audrey Sweet to 
retain, for yourself anyway, an easement on both the 
lower and the upper road? 
A. Yes. 
Q. All right. And you recognized that that was 
important to you? 
13 (Pages 46 to 49 
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1 A. Yes. 1 the Vance property? 
2 Q. That you would maintain that type of a -- you 2 A. Right. 
3 would maintain that easement, right? 3 Q. All right. But now, is it your understanding 
4 A. Well, when I sold it to them, I still owned 4 that that is either right on the line or the upper road 
5 this piece and this piece (indicating). 5 may cross over into Vances' property? 
6 Q. You still owned the Hoch property, and you 6 A. I -- all I have is this map with the line on 
7 still owned your ten acres? 7 it, so I'm assuming, and I know these are -- aren't 
8 A. Right. 8 exact. 
9 Q. All right. And you wanted to have access to 9 Q. Right. 
10 the Hoch property and to your ten acres? 10 A. So .... 
11 A. Correct. 11 Q. Okay. It may -- the upper road may or may n 
12 Q. Okay. And when you signed this deed, Exhibit 12 cross Vances' property? 
13 4, you knew you were retaining, you were reserving back 13 A. Right. 
14 to yourself both the upper and lower easement? 14 Q. All right. But nevertheless, when you deeded 
15 A. Right. 15 to the Vances, it was your intention to maintain your 
16 Q. Okay. And then on Exhibit 5, when, that's the 16- easement to the upper and lower roads? 
17 deed -- excuse me. Exhibit 6 is the deed from yourself 17 A. Right. 
18 to Mr. and Mrs. Vance, you would agree with that? 18 Q. Okay. You'd have to, because otherwise you 
19 A. Yes. 19 would be -- you would have landlocked --
20 Q. Okay. And that has the same language reserving 20 A. Landlocked myself. 
21 unto the grantor, you, his heirs and assigns, all 21 Q. You would have landlocked yourself, wouldn' 
22 easements for ingress and egress running from the public 22 you? 
23 right of way to the above described real property which 23 A. Right. 
24 are appurtenant to said real property, together with an 24 Q. All right. And you gave -- and it was also 
25 easement over and across all roadways presently existing 25 your intention to give the lower road easement to bot 
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on the property herein being conveyed? 1 the Sweets and the Vances? 
2 A. Right. 2 A. Right. 
,., 
Q. And again, when you sold to the Vances, it was 3 Q. Because Vances actually had no legal access .) 
4 your intent to reserve an easement on the upper and 4 unless you gave them the lower road? 
5 lower road for yourself? 5 A. Right. 
6 A. Right. 6 Q. Okay. And it was your intention to give the 
7 Q. Okay. Okay. Actually, the Vances, the 7 Sweets both upper road and lower road --
8 upper -- I guess, well, the upper road does cross the 8 A Right. 
9 Vance -- it depends on what you mean by the upper road, 9 Q. -- easements? Okay. And your testimony is, it 
10 doesn't it? 10 was your intention with regard to the Hochs to only giv 
11 A. Well, this is the upper road (indicating), but 11 them the lower road --
12 as, according to this map where the lines are drawn, 12 A. Right. 
13 it -- that road does just barely cross their comer. 13 Q. -- easement, and not to give Hochs the upper 
14 Q. Okay. So the upper road does, at least on this 14 road easement? 
15 map, show that it crosses into the Vance property? 15 A Right. 
16 A. Right. When we pulled the line and marked the 16 Q. Regardless of what the deed says? 
17 trees, the mark was just on the east side of the road, 17 A Yes. 
18 but when I sold it, I told them, it's in this area 18 Q. Okay, okay. Did you ever have any discussions 
19 somewhere. 19 concerning the Hoch transaction with anyone at Allianc 
20 Q. Okay. When -- after you had, you had measured 20 Title other than at the actual closing? 
21 off the boundary between what is now Hoch and what is 21 A I probably did, but I.... 
22 now Vance property? 22 Q. Don't--
23 A. Uh-huh. 23 A ..... don't recall what it was about. 
(, 24 Q. You, by your measurements, the road, the upper 24 Q. Did you ever have any discussion with Alliance 
25 road or if you want to call it that, did not cross into 25 Title concerning access or easements? 
DEFENDANT'S JAKE & A 
- < - - • 
REPLY MEMORANDUM TO PLAINTIFF'S 
MOTION FOR SUMMARY JUDGMENT 
14 (Pages 50 to 5'. 
/O 
Page 54 
1 A. It took me a long time to figure out that I had 
2 access over the upper road. We had to hunt for that 
. 3 before I found it. 
4 Q. After -- that was when you initially purchased 
5 the property? 
6 A. Right, right. 
7 Q. But in conjunction with the sale to Hoch, did 
8 you have any discussions with Alliance Title concerning 
9 the easements or upper -- upper and lower road 
10 easements, if you recall? 
1 1 A. I don't recall. 
12 MR. CALLERY: Okay. I don't have anything 
13 else. Thank you. 
14 MR. LITTENEKER: I don't have any followup, bu 
15 I think I'll just recess and reserve the right to get 
16 Jack back if something comes up. 
17 MR. CALLERY: That's up to Jack, I guess, 
18 but.. .. 
19 MR. CRIDLEBAUGH: I don't have a problem. 
20 MR. CALLERY: Okay. You're done, I think. 
21 Thank you, Jack. 
22 MR. CARR: Yeah. I don't have any follow up. 
23 (Deposition concluded at 10:33 a.m. Witness 
24 excused; signature reserved.) 
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DELIVERED ( ) 
MA.KEO ( ) . . f\ 
For Value Received, JACK W. CRIDLEBAUGH, an mm1arried person, as Granter, does 
hereby grant,. bargain, sell and convey unto JAKE SWEET and AUDREY SWEET, husband and 
"' \ ,.\_ qq4o2" 
wife. the Grantees. whose current address is 1 't; l t....- S"" s+ el_4~ ~ ~ t4< , all of his interest . 
in the follo\.ving described premises situate in the County of Nez :Perce, State of Id~iho, to-wit: · 
The Southeast Quarter of the Northwest Quarter of Section 22, Township 33 North, Range 
4 West of the Boise Meridian, Official Records of Nez Perce County, Idaho. 
TOGETIIER WITH all easements for ingress and egress running from public right-of-way 
to the above described real property which are appmtenances to said real property, including 
but not limited to the easements set forth in that certain Quitclaim Deed by and between 
MIKE T. McHARGUE. an wnnarried man. as Gran.tor, ai1d APC Co., as Grantee, recorded 
September 4, 1987 under Jnstnnnent No. 514248, records of Nez Perce County, Idaho, and 
that certain Warranty Deed by and between EVERETT CASSELL, also known as 
EVERETT J. CASSELL and BERYL A. CASSELL, husband and wife, as Grantors, and 
MICHAEL T. McHARGUE and MARY C. McHARGUE, husband and wife, as Grantee, 
recorded April 3, 1986 under Instrument No. 497394, records of Nez Perce County, Idaho, 
and that certain Easement by and between John Carpenter and Delia Carpenter, husband 
and "'ife. parties of the first part, and EVERETT J. CASSELL and BERYL A. CASSEIL, 
husband and wife, parties of the second part, recorded under Instrument No. 401230, 
records of Nez Perce Cotmty, Idaho, and that certain Quitclaim Deed by and between PAUL 
N. \VEINERT and GRACE WEINERT, husband and wife, to MIKE T. McHARGUE, a 
single man, recorded tmder Instrument No. 478091, records of Nez Perce ;County, Idaho. 
TOGETHER WlTH AND SUBJECT TO an easement for ingress and egress over and 
across existing roads located on the following described property: The East Half of the 
Northwest Quarter and the Northwest Quarter of the Southwest Quarter of the Northeast 
Quarter ~I located in Section 22, Township 33 North, Range 4 West of the Boise Meridian, 
the Grantor reserving for himself, his heirs and assigns, said easements. 
RESERV1NG UNTO THE GRANTOR, his heirs and assigns, all easements for ingress and 
egress running from public right-of-way to the above described real property which are 
appurtenances to said real property, together with an easement over and across all roadways 
presently existing on the property herein being conveyed. 
SUBJECT TO the following Restrictive Covenants: 
- I -
DEFENDANT'S JAKE & AUDREY SWEET'S 
I I Q' 
;. : .-. :.· -· 
-·---:-. .:· ·-. . · .- : -··_:-~.-: 
A No parcel shall be subdivided into smaller parcels without the Grantor's written 
consent, which written consent Grantor shall not be required to give as long as he 
owns any portion of the following described real property: 
The East Half of the Northwest Quarter (E~NW\4) and the Northwest 
Quarter of the Southwest Quarter of the Northeast Quru1er (NW\4 SW\4 
NE\4) all located in Section 22, Township 33 North, Range 4, West of the 
Boise Meridian. 
This Restriction shall tenninate and be of no further force or effect five (5) years 
after the date this Warranty Deed is recorded. 
B. Temporary structures, such as utility trailers or 5th wheelers shall NOI be utilized 
as residences, or storage facilities, on the property. This restriction shall not apply 
during the construction of permanent dwellings, PROVIDED this restriction waiver 
shall not exceed one (1) year; 
C. No noxious, illegal or offensive activity shall be canied on upon any parcel, nor 
shall anything be done thereon which may be or may become a nuisance to the 
neighborhood or in any way materially interfere with the quiet enjoyment of each of 
the respective parcel owners. 
D. Each parcel shall be kept in a clean and attractive manner. 
E. No logging trucks or heavy con.struction equipment slt.:tll be allowed to remain on 
the premises more than 36 consecutive hours. This shall not prohibit the temporary 
use of heavy construction equipment for the preparation of building sites or access 
roads from the primary right of way to permanent. structures. 
F. No w1painted corrugated or galvanized metal may be used for roofing materials; the 
intent of this restriction being to minimize glare. 
G. All buildin.gs must either be manufactured homes constructed within four (4) years 
of the date said manufactured home is placed on the lot, or buildings constructed on 
the parcel froril raw building materials. 
H. Outbuilding, such as hams, shops or free-standing garages, shall be similar in design 
to and compliment the structure constructed on the parcel. 
I. No fences shall be built on ihe roads or rights-of-way. 
J. The exterior of any structure, resident or outbuildings shall be completed within one 
year of obtaining proper building i;etmits. During the period of construction, the ,. 
-2-
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EMO RAND UM TO PLAINTIFF'S 
owner shall cause the premises to be kept free and clear of debris and waste matter 
and shall cause all such debris and waste matter to be disposed of in a proper 
manner so that the same imposes no interfereuce or detraction to adjoining property. 
K. ANJMAIS· No animals except dogs, cats, other household pets may be placed, 
kept, bred or maintained. on the premises. 
L. REMEDIES. Either Grantor or Grantees may enforce the restiictions and 
conditions set forth above; however, neither party shall be obligated to enfu1-oe such 
terms. 
SUBJECT TO Perpetual Recipror.al Easement by and between DALE R. TURNER and 
CAROLYN J. TURNER. husband and wife, and RANDALL P. RUCKDASHEL and 
KAREN RAE RUCKDASHEL. husband and wife, and MIKE McHARGUE, recorded 
March 21. 1995 as Instrument No. :596083, records ofNez Peroe County, Idaho. 
SUBJECT TO an easement for a perpetual right-of-way and rights incidental thereto as set 
forth in a doonment tu DALE R. TURNER and CAROLYN J. TURNER, husband and 
wife. JACK CRIDLEBAUGH, an unmanied man, and TERRY A. CLACK and BETTY L. 
CLACK. Trustees of the Clack Family Revocable Trust, recorded July 29, 1997 as 
lustmmentNo. 622759.; records ofNez Perce County, Idaho. 
SUBJECT TO an easement for the prupose of public utilities and rights i~cidental thereto as 
set forth in a document gra!Jted to DALE R. TURNER and CAROLYN J. TURNER, 
hU$band and wife. rerorded fUiy 29, 1997 as Instrument No. 622760, records of Nez Perce 
County~ Idaho. 
SUBJECT TO an easement for the purpose of public utilities and rights incidental thereto as 
set forth t.n a document granted to CLEARWATER POWER COMPANY, recorded 
January 26, 1998 as Instrument No. 628290, records of Nez Perce County, Idaho. 
TO HA VE AND TO HOLD the said premises with their appurtenances unto the said, 
Gnmtees. their heirs and assigns forever. And the said Granter does hereby covenant to and with 
the said Grn."Ilees that he is the owner in fee simple of said premises; that they are free from all-
encwnbrance:s exi::ept those set forth above, and taxes, levies and asset,sments for 2001 and 
fuereaih:!r; and tl:::lt he v.<ill warrant and defend the same from all lawful claims whatsoever. 
-3-
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REPLY MEMORANDUM TO PLAINTIFF'S 
MOTION FOR SUMMARY JUDGMENT /JO 
. . ·.· ·-··---:- ··. 
IN WITNESS WHEREOF, the said Grantor has hereunto set his hand and seal this /tlJ':r 
of October. 2001. 
GRANTOR: 
~ n· ~df___w. c._~r)j,j,._~ 
JACK W. CRIDLEBAUGH ~ 
STATEOFIDAHO ) 
: SS 
Co!Ulty of Nez: Perce ) . i4'/Jv 
On tbfa t? d~y of October, 2001, before me, the undersigned, a Not~ Pu~lic in and for 
the State of Id o, personally appeared JACK W. CRIDLEBAUGH, known or identified to me to 
be the person whose name is subscribed to the within and foregoing instrument and acknowledged 
to me thl;lt he executed the same. 
-4-
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.. . ·. . . ·. ·. · 
673441 
WARRANTY DEED 
. · .. ·· .. 
.. · . · .. ·. 
For Value Received, JACK W. CRIDLEBAUGH, an unmarried person, as Granter, does 
hereby grant, bargain, sell and convey unto JOHN M. HOCH and CAROLE D. HOCH, husband 
and wife, the Grantees, whose current address is C(o~ ?go<;Pt:cT! LfU?1~TotJ 1 c b , all of 
his interest in the following described premises situate in the County of Nez Perce, State of Idaho, 
to-wit: 
The West Half of the Northeast Quarter of the Northwest Quarter of Section 22, 
Township 33 North, Range 4 West of the Boise Meridian, official Records of Nez 
·Perce County, Idaho. I 
SUBJECT TO AND TOGETHER WI1H the rights and responsibilities set forth in 
the following easements: 
. . . . .;.: . . . .. ; 
1) Perpetual Reciprocal Easement by and between DALE R. TURNER.and 
CAROLYN J. TURNER, husband and wife, and RANDALL P. RUCKDASHEL 
and KAREN RAE RUCKDASHEL, husband and wife, and MIKE McHARGUE, 
recorded March 21, 1995 as Instrument No. 596083, records of Nez Perce County, 
. Idaho. 
2) Easement for a perpetual right-of-way and rights incidental thereto as set . . . 
forth in a document to DALE R. TURNER and CAROLYN J. TURNER, husband 
and wife, JACK CRIDLEBAUGH, an unmarried man, and TERRY A. CLACK 
and BETTY L. CLACK, Trustees of the Clack Family Revocable Trust, recorded 
July 29, 1997 as Instrument No. 622759,records of Nez Perce County, Idaho . . i .. ·
! j 
3) Easement for the purpose of public utilities and rights incidental thereto as 
· set forth in a document granted to DALE R. TURNER and CAROLYN J. 
TURNER, husband and wife, recorded, July 29, 1997 as Instrument No. 622760, 
records of Nez Per.;:.e County, Idaho. 
4) Easement for the purpose of public utilities and rights incidental thereto as 
set forth in a document granted to CLEARWATER POWER COWANY, 
recordeClJanuary26~ 1~98 as-Instrument Ne; 628290;records ofNezPerce_Cgunty, 
Idaho. 
5) Easement for the purpose of ingress and egress and rights incidental thereto 
as set forth in a document recorded October 16, 2000 as Instrument No. 657867, 
records of Nez Perce County, Idaho. 
DEFENDANT'S JAKE & AUDREY SWEET'~ 
REPLY MEMORANDUM TO PLAINTIFF ' S- -
MOTION FOR SUMMARY JUDGMENT EXHIB 
6) Easement for the purpose of ingress and egress and rights incidental thereto 
as reserved in a Warranty Deed recorded October 10, 2001 as Instrument No. 
668025, records of Nez Perce County, Idaho. 
SUBJECT TO the following Restrictive Covenants: 
A. No parcel shall be subdivided into smaller parcels without the Grantor's written 
consent, which written consent Grantor shall not be required to give as long as·. he 
owns any portion of the following descnbed real property: 
The East Half of the Northwest Quarter (EYzNW'l4) and the Northwest 
Quarter of the Southwest Quarter of the Northeast Quarter (NWv.i swv.i 
NEY.!) all located in Section 22, Township 33 North, Range 4, West of the 
Boise Meridian. 
This Restriction shall terminate and be of no further force or effect five (5) years 
after the date this Warranty Deed is recorded. 
B. Temporary structures, such as utility trailers or 5th wheelers shall N.OI be utilized 
as residences, or storage facilities, on the property. This restriction shall not apply 
during the construction of permanent dwellings, PROVIDED this restriction waiver 
shall not exceed one (1) year; 
C. No noxious, illegal or offensive activity shall be carried on'tlpon any parcel, nor 
shall anything be done thereon which may be or may become a nuisance to the 
neighborhood or in any way materially interfere with the quiet enjoyment of each of 
the respective parcel owners.. . 
D. Each parcei shall be kept in a clean and attractive manner. 
E. No logging trucks or heavy construction equipment shall be allowed to remain on 
the premises more than 36 consecutive hours. This shall not prohibit the temporary 
use of heavy construction equipment for the preparation of building sites or access 
roads from the primary right of way to permanent structures. 
F. - · No unpainted corrugated Qrgalyanized metal may be used for roofing materials; the 
intent of this restriction being to minimiZe gfue. 
G. All buildings must either be manufactured homes constructed within four { 4) years 
of the date said manufactured home is placed on the lot, or buildings constructed on 
the parcel from raw building materials. ~ . 
DEFENDANT'S JAKE & AUDREY SWEET'~ 
REPL y MEMORANDUM TO PLAINTIFF'S- -
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H. Outbuilding, such as barns, shops or free-standing garages, shall be similar in design 
to and compliment the structure constructed on the parcel. 
L No fences shall be built on the roads or rights-of-way. 
J. The exterior of any structure, resident or outbuildings shall be completecfwithin one 
year of obtaining proper building permits. During the period of construction, the 
owner shall cause the premises to be kept free and clear of debris and waste matter 
and shall cause all such debris and waste matter to be disposed of in a proper 
manner so that the same imposes no interference or detraction to adjoining property. 
K. ANIMALS: No animals except dogs, cats, other household pets may be placed, 
kept, bred or maintained on the premises. 
L. R EMEDTES. Either Grantor or Grantees may enforce the restrictions and 
conditions set forth above; however, neither party shall be obligated to enforce such 
terms. 
TO HA VE AND TO HOLD the said premises with their appurtenances unto the said 
Grantees, their heirs and assigns forever. And the said Grantor does hereby covenant to and with 
the said Grantees that he is the owner in fee simple of said premises; that they are ±f;ee from all 
encumbrances except those set forth above, and taxes, levies and assessments for 2002 and 
thereafter; and that he will warrant and defend the same from all lawful claims whatsoeV!er. 
"'7 L f:h, 
IN WITNESS WHEREOF, the said Granter has hereunto set his hand and seal this _c:...-__,_~-
day of March, 2002. 
GRANTOR: 
DEFENDANT'S JAKE & AUDREY SWEET'S 
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STATE OF IDAHO ) 
; SS 
County of Nez Perce ) 
On this ~day of March, 2002, before me, the undersigned, a Notary Public in and for 
the State of Idaho, personally appeared JACK W. CRIDLEBAUGH, known or identified to me to 
be the person whose name is subscribed to the within and foregoing instrument and acknowledged 
to me that he executed the same. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day 
and year first above written. 
DEFENDANT'S JAKE & AUDREY SWEET] 
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WARRANTY DEED 
For Value Received, JACK W. CRIDLEBAUGH, an unmarried person, as Grantor, does 
hereby grant, bargain, sell and convey unto ROB VANCE and BECKY VANCE, husband and 
wife, the Grantees, whose current address is 14400-130!.h Avenue N.E., Kirkland, Washington 
98034, all of his interest in the following described premises situate in the County of Nez Perce, 
State ofidaho, to-wit: 
The East Half of the Northeast Quarter of the Northwest Quarter of Section 22, Township 
33 North, Ran~e 4 West of the Boise Meridian. 
TOGETHER WITH all easements for ingress and egress running from public right-of-way 
to the above described real property which are appurtenances to said real property. 
RESERVING UNTO THE GRANTOR, his heirs and assigns, all easements for ingress and 
egress running from public right-of-way to the above described real property which are 
appurtenances to said real property, together with an easement over and across all roadways 
presently existing on the property herein being conveyed. 
SUBJECT TO the following Restrictive Covenants: 
A. No parcel shall be subdivided into smaller parcels without the Grantor's written 
consent, which written consent Grantor shall not be required to give as long as he 
owns any portion of the following described real property: 
The East Half of the Northwest Quarter (EY2NWY4) and the Northwest 
Quarter of the Southwest Quarter of the Northeast Quarter (NWY-i SWY4 
NEYi) all located in Section 22, Township 33 North, Range 4, West of the 
Boise l--1eridian. 
This Restriction shall terminate and be of no further force or effect five (5) years 
after the date this Warranty Deed is recorded. 
B. Temporary structures, such as utility trailers or 5th wheelers shall Nill be utilized 
as residences, or storage facilities, on the property. This restriction shall not apply 
during the construction of permanent dwellings, PROVIDED this restriction waiver 
shall not exceed one ( 1) year; 
DEFENDANT'S JAKE & AUDREY SWEET'S 
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C. No noxious, illegal or offensive activity shall be carried on upon any parcel, nor 
shall anything be done thereon which may be or may become a nuisance to the 
neighborhood or in any way materially interfere with the quiet enjoyment of each of 
the respective parcel owners. 
D. Each parcel shall be kept in a clean and attractive manner. 
E. No logging trucks or heavy construction equipment shall be allowed to remain on 
the premises more than 36 consecutive hours. This shall not prohibit the temporary 
use of heavy construction equipment for the preparation of building sites or access 
roads from the primary right of way to permanent structures. 
F. No unpainted corrugated or galvanized metal may be used for roofing materials; the 
intent ohhis restriction being to minimize glare. 
G. All bui1Clings must either be manufactured homes constructed within four (4) years 
of the date said manufactured home is placed on the lot, or buildings constructed on 
the parcel from raw building materials. 
H. Outbuilding, such as barns, shops or free-standing garages, shall be similar in design 
to and compliment the structure constructed on the parcel. 
I. No fences shall be built on the roads or rights-of-way. 
J. The exterior of any structure, resident or outbuildings shall be completed within one 
year of obtaining proper building permits. During the period or-construction, the 
owner shall cause the premises to be kept free and clear of debris and waste matter 
and shall cause all such debris and waste matter to be disposed of in a proper 
manner so that the same imposes no interference or detraction to adjoining property. 
K. ANIMALS: No animals except dogs, cats, other household pets may be placed, 
kept, bred or maintained on the premises. 
L. REMEDIES. Either Grantor or Grantees may enforce the restrictions and 
conditions set forth above; however, neither party shall be obligated to enforce such 
terms. 
SUBJECT TO Perpetual Reciprocal Easement by and between DALE R. TURNER and 
CAROLYN J. TURNER, husband and -wife, and RANDALL P. RUCKDASHEL and 
KAREN RAE RUCKDASHEL, husband and wife, and MIKE McHARGUE, recorded 
March 21, 1995 as Instrument No. 596083, records of Nez Perce County, Idaho. 
DEFENDANT'S JAKE & AUDREY SWEET'S 
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SUBJECT TO an easement for a perpetual right-of-way and rights incidental thereto as set 
forth in a document to DALE R. TURNER and CAROLYN J. TURNER, husband and 
wife, JACK CRIDLEBAUGH, an unmarried man, and TERRY A. CLACK and BEITY L. 
CLACK, Trustees of the Clack Family Revocable Trust, recorded July 29, 1997 as 
Instrument No. 622759, records of Nez Perce County, Idaho. 
SUBJECT TO an easement for the purpose of public utilities and rights incidental thereto as 
set forth in a document granted to DALE R. TURNER and CAROLYN J. TURNER, 
husband and wife, recorded July 29, 1997 as Instrument No. 622760, records of Nez Perce 
County, Idaho. 
SUBJECT TO an easement for the purpose of public utilities and rights incidental thereto as 
set forth in a document granted to CLEARWATER POWER CO.MPANY, recorded 
January 26, 1998 as Instrument No. 628290, records of Nez Perce County, Idaho. 
TO HA VE AND TO HOLD the said premises with their appurtenances unto the said 
Grantees, their heirs and assigns forever. And the said Grantor does hereby covenant to and with 
the said Grantees that he is the owner in fee simple of said premises; that they are free from all 
encumbrances except those set forth above, and taxes, levies and assessments for 2000 and 
thereafter; and that he will warrant and defend the same from all lawful claims whatsoever. 
IN WITNESS WHEREOF, the said Granter has hereunto set his hand and seal this_ day 
of October, 2000. 
GRANT OR: 
JACK W. CRIDLEBAUGH 
-
DEFENDANT'S JAKE & AUDREY SWEET'S 
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STATE OF IDAHO ) 
: SS 
County of Nez Perce ) 
On this __ day of October, 2000, before me, the undersigned, a Notary Public in and for 
the State of Idaho, personally appeared JACK W. CRIDLEBAUGH, known or identified to me to 
be the person whose name is subscribed to the "Within and foregoing instrument and acknowledged 
to me that he executed the same. 
. . JN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day 
<{It~~ 
and year first above written. 
Notary Public in and for the State ofidaho, 
residing at _________ _ 
My commission expires ____ _ 
DEFENDANT'S JAKE & AUDREY SWEET'S 
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STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
JOHN M. HOCH and CAROLE D. HOCH, 
















Case No. CV 2008-02272 
Plaintiffs, 
vs. 
JAKE SWEET and AUDREY SWEET, husband 
and wife; ROB VANCE and BECKY VANCE, 
husband and wife, 
Defendants. 
* * * * * * * * * * 
DEFENDANTS 
MEMORANDUM IN 
OPPOSITION TO MOTION 
FOR SUMMARY JUDGMENT 
COMES NOW, ROB AND BECKY VANCE, above-named Defendants, by and through their 
attorney ofrecord, W. Jeremy Carr, of the Law Offices of Clark and Feeney, and respectfully submits the 
following Reply Memorandum in Opposition to Motion for Summary Judgment. 
STATEMENT OF FACTS 
Jack Cridlebaugh was the owner of90 acres of real property in Waha, Idaho. (Cridelbaugh Dep. 6). 
On October 16, 2000 he sold 20 acres to Rob and BeckyVance. (Plaintiffs Verified Comp!. 3-4). On 
October 10, 2001 he sold 40 acres to Jake and Audrey Sweet. (Plaintiffs Verified Comp!. 3-4). On March 
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26, 2002 he sold 20 acres to John and Carol Hoch. (Plaintiffs Verified Comp!. 3-4). 
1 Mr. Cridelbaugh told the V ances and the Hochs their access to the property was on the "lower road." 
2 (Cridelbaugh Dep. 46 and Vance Affidavit, par 3). When the Vance's purchased their property the "upper 
3 
road" could not be used to access the Hochs property. (Vance Affidavit, prg 6). Mr. Sweet extended the 
4 
"upper road" and straightened it out sometime in 2005. (Vance Affidavit, par. 7). It was not until this 
5 
extension of the road was done that the road crossed the Vance's property. Id. 
6 
The parties live high in the Idaho mountains. To maintain the "upper road" the upper road for year 
7 
8 
round access takes a substantial amount of time and money. (Vance Affidavit, para. 8). If a person were to 
9 
expend the time and money the "lower road" could also be used year round. (Vance Affidavit, para 8) and 
10 (Cridelbaugh Dep. 46). 
11 
12 A. STANDARD OF REVIEW 
13 Summary judgment is appropriate only when there is no genuine issue of material fact and only after 
14 the pleadings, depositions, and admissions on file, together with the affidavits, if any, show that there is no 
15 genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter oflaw .. 
16 I.R.C.P. 56(c). The burden of proving the absence of an issue of material fact rests at all times upon the 
17 
moving party. Blickenstajf v. Clegg, 140 Idaho 572, 577, 97 p.3d 439, 444 (2004) (citations omitted). To 
18 
meet this burden the moving party must challenge in its motion, and establish through evidence, that no issue 
19 
of material fact exists for an element of the nonmoving party's case. Id. The facts are to be liberally 
20 
construed in favor of the party opposing the motion, who is also to be given the benefit of all favorable 
21 
22 
inferences which might be reasonably drawn from the evidence. Anderson v. Ethington, 103 Idaho 658, 651 
23 
P.2d 923 (1982); Moss v. lvfid-America Fire & Marine Ins. Co., 103 Idaho 298, 647 P.2d 754 (1982). If 
24 
reasonable persons could reach different findings or draw conflicting inferences from the evidence, the 
25 
26 
MEMORANDUM IN OPPOSITION TO MOTION FOR SUMMARY JUDGMENT -2-
f 3 / 
LAW OFFICES OF 
CLARK AND FEENEY 
LEWISTON, IDAHO 63501 
If 
motion must be denied. Wade Baker & Sons Farms v. Corp. of the Presiding Bishop of the Church of Jesus 
1 Christ of Latter-Day Saints, 136 Idaho 922, 42 P .3d 715 (2002). 
2 B. DISCUSSION 
3 
I. The express easements in the Hoch Warranty Deed does not grant them an easement over 
4 
the "upper road." 
5 
In interpreting and construing deeds of conveyance the primary goal is to seek and give effect to the 
6 
real intentions of the parties. Porter v. Bassett, 146 Idaho 399, 404, 195 P.2d 1212, 1217 (2008) (citing 
7 
8 
Benninger v. Derifield, 142 Idaho 486, 489, 129 P.3d 1235, 1238 (2006)). If an instrument conveying land 
9 
is unambiguous, the dispute can be settled as a matter of law using the plain language of the document. 
10 Porter v. Bassett, 146 Idaho 399, 404, 195 P.2d 1212, 1217 (2008). However, ifthe language of the deed 
11 is subject to conflicting interpretations it is ambiguous and is a question of fact that may only be settled by 
12 a trier of fact. Id 
13 \\Then an instrument is ambiguous in nature, the intention of the parties as reflected by all of the 
14 circumstances in existence at the time the easement was given must be considered in construing the granting 
15 instrument. Bethel v. Van Stone, 120 Idaho 522, 526, 817 P.2d 188, 191 (Ct. App. 1991). Furthermore, 
16 
summary judgement is not proper where the facts regarding intent are not yet fully developed, but appear to 
17 
be disputed. Porter at 405, 195 P.3d at 1218. 
18 
The conveyance from Cridlebaugh to Hoch provides an easement "for the purpose of ingress and 
19 
20 
egress and rights incidental thereto as set forth in a document recorded October 16, 2000 as 
21 Instrument No. 657867, records of Nez Perce County, Idaho." (Instrument No. 657867 is the Jack 
22 Cridlebaugh to Vance Warranty Deed). Cridelbaugh to Vance Warranty Deed, Verified Complaint 
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TOGETHER WITH all easements for ingress and egress running from public right-of-way 
to the above described real property which are appurtenances to said real property. 
RESERVING UNTO THE GRANTOR, his heirs and assigns, all easements for ingress and 
egress running from public right-of-way to the above described real property which are 
appurtenances to said real property, together with an easement over and across all roadways 
presently existing on the property herein being conveyed ... 
SUBJECT TO Perpetual Easement by and between DALE R. TURNER and Carole YN J. 
TURNER, husband and wife, and RANDALL P. RUCKDASHEL and KAREN RAE 
RUCKDASHEL, husband and wife, and MIKE McHARGUE, recorded March, 21, 1995 as 
Instrument No. 596083, records of Nez Perce County, Idaho. 
SUBJECT TO an easement for a perpetual right-of-way incidental thereto as set forth in a 
document to DALE R. TURNER and Carole YN J. TURNER, husband and wife, JACK 
CRIDLEBAUGH, an unmarried man, and TERRY A. CLACK and BETTY L. CLACK, 
Trustees of the Clack Family Revocable Trust, recorded July 29, 1997 as Instrument No. 
622759, records of Nez Perce County, Idaho. 
Cridelbaugh to Vance Warranty Deed, Verified Complaint Exhibit A. 
The Cridelbaugh to Vance Warranty deed contains four easement paragraphs. The last two 
easement paragraphs deal with the "lower road" and are not at issue in the case. The first easement 
paragraph appears to give the Vance's an easement and would not be at issue. 
The language "together with all easements for ingress and egress running from public right-
of-way to the above described real property which are appurtenances to said real property" would 
appear to grant the Vance's an easement across Cridelbaugh's remaining property (the current Hoch) 
property and allow them access along the lower road. The easement appears to refer to roads 
connected to a public right of way and could be used for ingress and egress. 
The final easement paragraph or the reservation paragraph appears to be the language of 
dispute. Mr. Cridelbaugh attempts to reserve for himself "all easements for ingress and egress 
running from public right-of-way to the above described real property which are appurtenances to 
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said real property, together with an easement over and across all roadways presently existing on the 
property herein being conveyed." Mr. Cridelbaugh then grants a warranty deed to Mr. and Mrs. 
Sweet with the same reservation language. It is important to note that to use the "lower road" to 
access his property Mr. Cridelbaugh (and later the Hochs) would have to cross over both the 
defendants properties to reach the county road and the owners mentioned in paragraph. 
It is plausible this generic broad reservation is meant only to reserve an easement over the 
"lower road" which is specifically mentioned in all the parties deeds. This reading would be consist 
with Mr. Cridelbaugh's deposition testimony of what his intent was. 
It is difficult to tell if Mr. Cridelbaugh was reserving one easements which was for ingress 
and egress on existing roads and roadways that were connected to a public-right-of way, or ifhe was 
reserving two easements. The first of which was for ingress and egress running from public right-of-
way to the above described real property and secondly an easement over and across all roadways 
presently existing on the property. 
Assuming for arguments sake that Mr. Cridelbaugh did reserve two separate easements it is 
difficult to tell if he intended to grant Dr. and Mrs. Hoch both of the easements or just one of the 
easements. The language from Dr. and Mrs. Roch's Warranty Deed grants the rights and 
responsibilities set forth in the following easements: ... 
Easement for the purpose of ingress and egress and rights incidental thereto as set forth in 
a document recorded October 16, 2000 as Instrument No. 657867, records of Nez Perce 
County, Idaho 
Cridelbaugh to Hoch Warranty Deed, Verified Complaint Exhibit C. 
One can reasonably interpret this language to mean Mr. Cridelbaugh reserved two easements 
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in his deed to the Vances but only granted the Hochs the easement for ingress and egress over and 
1 
across the lower roadways which is the only road that he mentions specifically by instrument 
2 
numbers in the Cridelbaugh to Hoch Warranty Deed. 
3 
2. The Hoch' s do not have an implied easement bv necessity when thev have reasonable 
4 
5 year round access to a public road. 
6 One who claims an easement by necessity across another's land must prove three elements: 
7 (1) unity oftitle and subsequent separation of the dominant and servient estates; (2) necessity of the 
8 
easement at the time of severance; and (3) great present necessity for the easement. Backman v. 
9 
Lawrence, 147 Idaho 390, _210 P.3d 75, 80 (2009). "Where a person claiming a way of necessity 
10 
11 
to a piece of property has other adjoining lands that abut on a public way, he may not be intitled to 
12 a necessity across lands of his grantor or across lands of strangers except in cases of "strict" 
13 necessity. Cordwellv. Smith, 105 Idaho 71, 81, 665P.2d1081, 1091(Ct.App1983). 
14 
The first element of an easement by necessity is met. However, the Hoch's are unable to 
15 
establish a necessity of the easement at the time of severance or that there is a present necessity for 
16 
17 
the easement. The Hoch' s are not land locked. In fact they have an express easement (the "lower 
18 road") that gives them access to a public road. If the Court were to apply "strict" necessity rule 
19 outlined in Cordwell the Hoch's could not prevail on their easement by necessity claim. 
20 However, even if the Court applies the lesser "great present necessity" standard the Hoch's 
21 
claim still must fail. The Hoch's have access to a public road by using the "lower road." Any 
22 
inconvenience they face in using and maintaining the "lower road" must be weighed against the 
23 
24 
inconvenience and possible damages that could occur to the defendants if they are allowed to use the 
25 
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"upper road." See, Cordwell, at 81, 665 P .2d at 1091. The Court will need to bear direct testimony 
1 
in order to balance any alleged inconvenience the Roch's have in using the "lower road" with the 
2 
inconvenience their use of the "upper road" will have on the defendants. 
3 
4 
The Roch's main argument appears to be that the "lower road" is seasonal, longer and 
5 inconvenient. However, the record is devoid of any facts that would support this contention other 
6 than Dr. and Mrs. Roch's statements that the "lower road" does not provide year round access. This 
7 is a disputed material fact. The Vance's contend that the "lower road" can be accessed in the winter 
8 
time if snow removal maintenance is performed. Mr. and Mrs. Vance have to perform snow removal 
9 
10 
maintenance to access their property. Likewise, if Mr. and Mrs. Sweet did not perform snow 
11 
removal maintenance on the "upper road" it would not be accessible in the winter time. See, 
12 (Cridelbaugh Deposition pg, 47, line 1-4). Finally, at the time of the severance of title the "lower 
13 road" was actually in better condition than the "upper road." See 
14 
3. The Hoch' s do not have an implied easement by prior use when they have reasonable 
15 
year round access to their property without the implied easement. 
16 
17 
To establish an implied easement by prior use the plaintiffs must prove three elements: (1) 
18 unity of title and subsequent separation; (2) apparent continuous use; (3) the easement must be 
19 reasonably necessary to the proper enjoyment of the dominant estate. Cordwell, at 77, 665 P.2d at 
20 1087. "Apparent continuous use" refers to use before the lands were separated. Id. at 78, 665 P.2d 
21 
at 1088. The Roch's have not put forth any evidence showing apparent continuous use. The parties 
22 
are the first and only year round residents on the 90 acres. The pleadings and record is devoid of any 
23 
24 
information or facts that could show "apparent continuous use" before the lands were separated. 
25 
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Direct testimony will be needed to determine if Mr. Cridelbaugh established "apparent continuous 
use" prior to parceling off the properties in question. Mr. Sweet's affidavit would appear to establish 
that the "upper road" was not used or in a condition to be used in a continuous manner. 
CONCLUSION 
The Plaintiffs Motion for Summary Judgement must be denied. The Plaintiffs have failed 
to establish material issues of fact. Furthermore, the Plaintiffs have failed to show the Warranty 
Deed is unambiguous and extrinsic evidence should be allowed to interpret the parties intent. 
l 
0(,..-.~~ 
DATED th\~~ day ofNovember, 2009. 
CLARKANDF 
By: w 
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CERTIFICATE OF SERVICE 
?}~~ 
I HEREBY CERTIFY that on theCh)' day of November, 2009, I caused to be served a true and 
correct copy of the foregoing document by the method indicated below, and addressed to the 
following: 
/ 
Theodore 0. Creason GI U.S. Mail 
Creason, Moore, Dokken & Mcintosh D Hand Delivered 
1219 Idaho Street D Overnight Mail 
PO Drawer 83 5 D Telecopy 
Lewiston, ID 83501 
Edwin L. Litteneker [// U.S. Mail 
Attorney at Law Hand Delivered 
PO Box 321 D Overnight Mail 
322 Main St. D Telecopy 
Lewiston, ID 83501 
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Garry W. Jones, ISBN 1254 
Thomas W. Callery, ISBN 2292 
JONES, BROWER & CALLERY, P.L.L.C. 
1304 Idaho Street 
P.O. Box854 
Lewiston, ID 83501 
(208) 743-3591 
Facsimile (208) 746-9553 
gwjones@lewiston.com 
tcallery@lewiston.com 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
JOHN M. HOCH and CAROLED. HOCH, 
Husband and wife, 
Plaintiff, 
VS. 
JAKE SVIEET and AUDREY SWEET, 
husband and wife; ROB VANCE and BECKY 


















TO ENJOIN DEFENDANTS 
FROM OBSTRUCTING 
EASEMENT 
COME NOW JOHN M. HOCH and CAROLE D. HOCH, husband and wife, and for cause 
of action against the defendants, JAKE SWEET and AUDREY SWEET, husband and wife, and 
ROB VANCE and BECKY VANCE, husband and wife, and allege as follows: 
VERIFIED COMPLAINT TO ENJOIN 
DEFE~ftX~r\1lffil'S}dPe)filfroN TO MOTION 
EASE:tpi@~BUMMARY JUDGMENT 1 
't 
I. 
Plaintiffs are the owners of a tract of land located in Nez Perce County, State of Idaho, that 
adjoins defendant Vance's property to the west and defendant Sweet's property to the north, more 
particularly described as follows: 
The West half of the Northeast Quarter of the Northwest Quarter of 
Section 22, Township 33 North, Range 4 West of the Boise Meridian, 
Official records of Nez Perce County, Idaho. 
II. 
Defendants ROB VANCE and BECKY VANCE, husband and wife, are the owners of a 
tract ofland located in Nez Perce County, State ofldaho, that adjoins plaintiffs' property to the east, 
more particularly described as follows: 
The East Half of the Northwest Quarter of Section 22, Township 33 
North, Range 4 West of the Boise Meridian, Official Records of Nez 
Perce County, Idaho. 
III. 
Defendants JAKE SWEET and AUDREY SWEET, husband and \Vife, are the owners of a vJ)O 
f)-
tract of land located in Nez Perce County, State of Idaho, that adjoins plaintiffs' property to the r f'. , ) 1 
~v--Jct'l lt 
south, more particularly described as follows: \\·Li., 
~r-'j~ W\ I 
The Southwest Quarter of the Northwest Quarter of Section 22, 
Township 33 North, :Range 4 West of the Boise Meridian, Official 
Records of Nez Perce County, Idaho. 
6sp&.kNt1t}iti1l~fi~1h:PN TO MOTION . 
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IV. 
Prior to October 12, 2000, all three of the above described properties were owned by JACK 
W. CRIDLEBAUGH, the plaintiffs and defendants common granter. 
v. 
On October 12, 2000, said JACK W. CRIDLEBAUGH conveyed to the defendants Vance 
the land described in paragraph II above by Warranty Deed recorded October 16, 2000 as Instrument f\ 
No. 657867, records of Nez Perce County, Idaho. A copy of said Warranty Deed is attached hereto 
as Exhibit "A" and incorporated herein by reference. 
VI. 
The Warranty Deed from Cridlebaugh to the defendants Vance reserved, in favor of 
Cridlebaugh, his heirs and assigns, certain easements for ingress and egress, including the following: 
"TOGETHER WITH all easements for ingress and egress running 
from public right-of-way to the above described real property which 
are appurtenances to said real property. 
RESERVING UNTO THE GRANTOR, his heirs and assigns, all 
easements for ingress and egress running from public right-of-way to 
the above described real property which are appurtenances to said 
real property, together with an easement over and across all roadways 
presently existing on the property herein being conveyed." 
VII. 
On October 10, 2001, said JACK W. CRIDLEBAUGH conveyed to the defendants Sweet 
the land described in paragraph III above by Warranty Deed recorded October 10, 2001 as 
~~~~Mffil1£drEr1MffON TO MOTION 
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Instrument No. 668025, records of Nez Perce County, Idaho. A copy of said Warranty Deed is 
attached hereto as Exhibit "B" and incorporated herein by reference. 
VIII. 
The Warranty Deed from Cridlebaugh to the defendants Sweet reserved, in favor of 
Cridlebaugh, his heirs and assigns, certain easements for ingress and egress, including the following: 
"TOGETHER WITH AND SUBJECT TO an easement for ingress 
and egress over and across existing roads located on the following 
described property: The East half of the Northwest Quarter and the 
Northwest Quarter of the Southwest Quarter of the Northeast 
Quarter, all located in Section 22, Township 33 North, Range 4 West 
of the Boise Meridian, the Granter reserving for himself, his heirs and 
assigns, said easements." 
RESERVING UNTO THE GRANTOR, his heirs and assigns, all 
easements for ingress and egress running from public right-of-way to 
the above described property which are an appurtenances to said real 
property, together with an easement over and across all roadways 
presently existing on the property herein being conveyed." 
IX. 
On March 26, 2002, said JACK CRIDLEBAUGH conveyed to the plaintiffs the real 
property described in paragraph I-above by Warranty Deed recorded March 26, 2002 as Instrument 
No. 673441, records of Nez Perce County, Idaho. A copy of said Warranty Deed is attached hereto 
as Exhibit "C" and incorporated herein by reference. Said Warranty Deed provided, in part, as 
follows: 
"SUBJECT TO AND TOGETHER WITH the rights and 





5. Easement for the purpose of ingress and egress and rights 
incidental thereto as reserved in a Warranty Deed recorded October 
16, 2000 as Instrument No. 657867, records of Nez Perce County, 
Idaho. 
(The deed conveying the property to the defendants Vance.) 
6. Easement for the purpose of ingress and egress and rights 
incidental thereto as reserved in a Warranty Deed recorded October 
10, 2001 as Instrument No. 668025, records of Nez Perce County, 
Idaho." 
(The deed conveying the property to the def end ants Sweet.) 
x. 
On November 17, 2007, the defendants Sweet mailed to the plaintiffs a letter stating that any 
easement across their property would be terminated at the latest on June 30, 2008. A copy of said 
letter is attached hereto as Exhibit "D" and incorporated herein by reference. 
Xl. 
In furtherance of their threat to terminate ingress and egress easement which the plaintiffs 
enjoy over the property owned by defendants Sweet, on at least three occasions since June 30, 2008, 
the defendants Sweet have blocked access to plaintiffs' property. Most recently, the blockage was 
over the weekend of July 12 and 13, 2008 and on July 16, 2008 when the defendants placed a tractor 
in the middle of the easement. A photograph depicting the. blocking of the easement is attached 
hereto as Exhibit "E" and incorporated herein by reference. 




Since the blockage of the Plaintiffs access to their property by the defendants Sweet in July 
of 2008, the Defendant's Vance have caused a survey to be completed of their property. The 
preliminary results of said survey, which is not as the date of the filing of this complaint been filed 
for record in Nez Perce County, Idaho, indicate that the north-south boundary line dividing the Y 
Plaintiffs property from the Defendants Vance's property has shifted from the location as originally 
understood by the parties, to the West. As a result thereof, the Defendants Vance have taken the 
position that a portion of the Plaintiffs access road actually lies on their property. The Defendants 
Vance have removed the impediments theretofore placed on said access road by the Defendants 
Sweet, and have placed an earthen obstacle on said road thereby again cutting Plaintiff access to 
their property. 
XIII. 
Without the use of such access granted to the plaintiffs by Jack Cridlebaugh, the plaintiffs 
will not be able to complete the construction of their home on the premises, or after construction of 
the home have reasonable year round access to their property. 
XIV. 
Unless the defendants Sweet and Vance are restrained from blocking the easement, the 
plaintiffs will be without reasonable year around access to their property. The plaintiffs will suffer 
damages which are impossible to assess at the present time. Plaintiffs have no adequate remedy at 
law and are restricted to this application for injunctive relief. 
\VHEREFORE, plaintiffs request: 
1. That the Court permanently enjoin and restrain the defendants, JAKE SVIEET and 
AUDREY SWEET, husband and wife, from blocking the easement across defendants' Sweet real 
property to the plaintiffs' real property. 
2. That the Court permanently enjoin and restrain the defendants, ROB VANCE and 
BECKY VANCE, husband and wife, from blocking the easement across defendants' Vance real 
property to the plaintiffs real property. 
3. That the plaintiffs be awarded reasonable attorney's fees incurred by plaintiff in the 
prosecution of this action for the common benefit of the parties hereto pursuant to Idaho Code § 12-
121. 
4. Granting plaintiffs any other relief, in law or in equity, to which it deems plaintiff to 
be entitled. 
5. For costs of suit as prescribed by law; 
6. For such further relief as the Court may deem just and equitable. 
~J-
DA TED thisd-1 day of October, 2008. 
JONES, BROWER & CALLERY, P.L.L.C. 
GARRYW.J I THOMAS W. CALLERY 
( 
STATE OF IDAHO ) 
SS. 
County of Nez Perce ) 
JOHN M. HOCH and CAROLE D. HOCH, being first duly sworn, upon oath deposes and 
states: 
We are the plaintiffs named herein; we have read the foregoing VERIFIED COMPLAINT 
TO ENJOIN DEFENDANTS FROM OBSTRUCTING EASEMENT, know the contents thereof, 
and that the allegations therein made are true as I verily believe. 
JOHN1M. HOCH 
\ / / 
L!~L,L~~· {). ffe_L~ 
CAROLED.HOCH I 
SUBSCRIBED AND SWORN to before me thisJ{D~y of October, 2008. 
~ 
Notary Public il(ar d for the State of Idaho, 
Residing at Lew'iston therein. 










For Value Received, JACK W. CRIDLEBAUGH, an unman·ied person, as Grantor, does 
hereby grant, bargain,.. sell ru1d convey unto ROB VANCE and BECKY VANCE, husband and 
"-'Vife, the Grantees, whose cun-ent address is 14400-13 0th A venue N .E., Kirkland, Washington 
98034, all of his interest in the following described premises situate in the County of Nez Perce, 
State of Idaho~ to-wit: 
The East Half of the Northeast Quarter of the Northwest Quarter of Section 22, Township 
33 North, Ran£e 4 West of the Boise 11eridian. 
TOGETHER -WITH all easements for ingress and egress running from public right-of-way 
to t~e above described real property which are appurtenances to said real property. 
RESERVING UNTO THE GRANTOR, his heirs and assigns, all easements for ingress and 
egress running from public right-of-way to the above described real property which are 
· appurtenances to said real property, together with an easement over and across all roadways 
presently existing on the property herein being conveyed. 
SUBJECT TO the following Restrictive Covenants: 
A. No parcel shall be subdivided into smaller parcels without the Grantor's written 
consent, whicl1 Mitten consent Grantor shall not be required to give as long as he 
owns any portion of the following described real property: 
The East Half of the Northwest Quarter (EYzNWY4) and the Northwest 
Quarter of the Southwest Quarter of the Northeast Quarter (NWY4 SWY4 
NE!.4) all located in Section 22, Township 33 North, Range 4, West of the 
Boise- Meri.dian. 
This Restriction shall terminate and be of no further force or effect five (5) years 
after the date this Warranty Deed is recorded. 
B. Temporary structures, such as utility trailers or 5th wheelers shall NO.I be utilized 
as residences, or storage facilities, on the property. This restriction shall not apply 
during the construction of permanent dwellings, PROVIDED this restriction waiver 
shaB not exceed one ( 1) year; 




C. No noxious, illegal or offensive activity shall be cruTied on upon any parcel, nor 
shall anything be done thereon which may be or may become a nuisance to the 
neighborhood or in any way materially interfere with the quiet enjoyment of each of 
the respective parcel owners. 
D. Each parcel shall be kept in a clean and attractive manner. 
E. No logging trucks or heavy construction equipment shall be arrowed to remain on 
the premises more than 36 consecutive hours. This shall not¥!rohibit tfile temporary 
use of heavy construction equipment for the preparation of b:uilding sites or access 
roads from the primary right of way to permanent structures. 
F. No unpainted corrugated or galvanized metal may be used forroofin-g materials; the 
intent ohhis restriction being to minimize glare. 
G. All buildings must either be manufactured homes constructed within four (4) years 
of the date said manufactured home is placed on the lot, or buildings constructed on 
the parcel from raw building materials. 
H. Outbuilding, such as bams, shops or free~standing garages, shall be similar in design 
to and compliment the structure constructed on the parcel. 
I. No fences shall be built on the roads or rights~of-way. 
J. The exterior of any structure, resident or outbuildings shall be completed within one 
year of obtaining proper building permits. During the period of construction. the 
owner shall cause the premises to be kept free and clear of debris and waste m~tter 
and shall cause all such debris and waste matter to be disposed of in a proper 
manner so that the same imposes no interference or detraction to adjoining property. 
K. ANIMALS: No animals except dogs, cats, other household pets may be placed, 
kept, bred or maintained on the premises. 
L. REMEDIES. Either Granter or Grantees may enforce the restrictions and 
conditions set forth above; however, neither party shall be obligated to enforce such 
tenns. 
SlJBJECT TO Perpetual Reciprocal Easement by and between DALE R. TURNER and 
CAROLYN J. TURNER, husband and wife, and RANDALL P. RUCKDASHEL and 
KAREN RAE RUCKDASHEL, husband and wife, and MIKE McHARGUE, recorded 
March 21, 1995 as Instrument No. 596083, records of Nez Perce County, Idaho. / f ~ 
1 
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SUBJECT TO an easement for a perpetual right-of-way and rights incidental thereto as set 
forth in a document to DALE R. TURNER and CAROLYN J. TURNER, husband and 
wife, JACK CRIDLEBAUGH, an tmmaiTied man, and TERRY A. CLACK and BETTY L. 
CLACK, Trustees of the Clack Family Revocable Trust, recorded July 29, 1997 as 
Instrument No. 622759, records of Nez Perce County, Idaho: 
SUBJECT TO an easement for the purpose of public utilities and rights incidental thereto as 
set forth in a document gra.nted to DALE R. TURNER .and CAROLYN J. TURNER, 
husband and \:Yife, recorded July 29, 1997 as Instmment No. 622760, records of Nez Perce 
County, Idaho. 
SUBJECT TO an easement for the purpose of public utilities and rights incidental thereto as 
set forth in a document granted to CLEARWATER POWER COMPANY, recorded . 
January 26, 1998 as Instrument No. 628290, records ofNez Perce County, Idaho. 
TO HA VE AND TO HOLD the said premises with their appurtenances unto the said 
Grantees, their heirs and assigns forever. And the said Grantor does hereby covenant to and with 
the said Grantees that he is the owner in fee simple of said premises; that they are free from all 
encwnbrances except those set f01th above·, and taxes, levies and assessments for 2000 and 
thereafter; and that he wiU warrant and defend the same from all lawful claims whatsoever. 
IN WITNESS WHEREOF, the said Grantor has hereunto set his hand and seal this_ day 
of October, 2000. 
GRANTOR: clcJL_vJ .C~J&~~ 
JACK W. CRIDLEB~UGH {) 
MEMORANDUM IN OPPOSIITON TO MOTION 
POR SUMMARY JUDGMENT 
.., 
f.IHST)W '&£1fJ(o 7 . 
. . f IL~ FOR RH:~10 ' .. •. 
F[f /J __ f'f C. iJ'( -LIANCE Tl ! 
.. ---- .. 
zoao OCT I b A IQ: 30 
r -,.. PA.HY 0. WEEKS 
r'itr~ORDEr iEZ r:t.RCE CQ ro 
I l 
STATE OF IDAHO ) 
; SS 
County of Nez Perce ) 
On this /'],, 
1~ay of October, 2000, before me, the undersigned, a Notary Public in and for 
the State of Idaho, personally appeared JACK W. CRIDLEBAUGH, known or identified to me to 
be the person whose name is subscribed to the within and foregoing instrument and acknowledged 
to me that he executed the same. 
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For Value Received, JACK W. CRIDLEBAUGH, an urunanied person, as Grantor, does 
hereby grant, bargain, sell and convey unto JAKE SWEET and AUDREY SWEET, husband and 
wife, the Gra~tees, whose cun-ent address is I 'b/L..-S'\."s+ d.:_4~h~ ~ ,'1~~Tlus interest 
tn the follo\ving described premises situate in the County of Nez Perce, State of Idaho, to-wit: 
TI1e Southeast Quarter of the Northwest Quarter of Section 22, Township 33 North, Range 
4 \<Vest of the Boise Meridian, Official Records of Nez Perce County, Idaho. 
TOGETHER WITH all easements for ingress and egress running from public· right-of-way 
to the above described real property which are appurtenances to said real property, including 
but not limited to the easements set forth in that certain Quitclaim Deed by and between 
MIKE T. McHARGUE, an unman·ied man, as Grantor, and APC Co., as Grantee, recorded 
September 4, 1987 iuider Instrument No. 514248, records of Nez Perce County, Idaho, and 
that certain Warranty Deed by and between EVERETT CASSELL, also known as 
EVERETT J. CASSELL and BERYL A. CASSELL, husband and wife, as Grantors, and 
r-.•HCHAEL T. McHARGUE and MARY C. McHARGUE, husband and wife, as Grantee, 
recorded April 3, 1986 under Instrument No. 497394, records ofNez Perce County, Idaho, 
and that certain Easement by and between John Carpenter and Delia Carpenter, husband 
and wife, parties of the first part, and EVERETT J. CASSELL and BERYL A. CASSELL, 
husband and wife, parties of the second part, recorded under Instrument No. 401230, 
records of Nez Perce County, Idaho, and that certain Quitclaim Deed by and between PAUL 
N. \VEINERT and GRACE WElNERT, husband and wife, to MIKE T. McHARGUE, a 
single man, recorded under Instrument No. 478091, records of Nez Perce County, Idaho. 
TOGETHER \VITH AND SUBJECT TO an easement for ingress and egress over and 
across existing roads located on the following described property: The East Half of the 
Northwest Quarter and the Northwest Quarter of the Southwest Quarter of the Northeast 
Quarter all located in Section 22, Township 33 North, Range 4 West of the 13oise Meridian, 
the Grantor reserving for himself, his heirs and assigns, said easements. 
RESERVING UNTO THE GRANTOR, his heirs and assigns, all easements for ingress and 
egress mnning from public right-of-way to the above described real property which are 
appurtenances to said real property, together with an easement over and across all roadways 
presently existing on the property herein being conveyed. 
SUBJECT TO the following Restrictive Covenants: 
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A. No parcel shall be subdivided into smal!er parcels without the Grantor's written 
consent, which written consent Grantor shall not be required to give as long as he 
owns any portion of the following described real property: 
The East Half of the Northwest Quarter (EY:aNW~) and the Northwest 
Quarter of the Southwest Quarter of the Northeast Quarter (NWY.i SWY-i 
NE~) all located in Section 22, Township 33 North, Range 4, West of the 
Boise Meridian. · 
This Restriction shall terminate and be of no further force. or effect five (5) years 
after the date this Warranty Deed is recorded. 
B. Temporary structures, such as utilitY trailers or 5th wheelers shall MDI be utilized 
as residences, or storage facilities, on the property. This:-'f.estrictima shall not apply 
during the construction of pennanent dwellings, PROVIDED this restriction waiver 
shall not exceed one (1) year; 
C. No noxious, illegal or offensive activity shall be carried on upon any parcel, nor 
shall anything be done thereon which may be or may become a nuisance to the 
neighborhood or in any way materially interfere with the quiet enjoyment of each of 
the respective parcel own~rs. 
D. Each parcel shall be kept in a clean and attractive manner. 
E. No logging trucks or heavy construction equipment shall be allowed to remain on 
the premises more than 36 consecutive hours. This shall not prohibit the temporary 
use of heavy construction equipment for the preparation of building sites or access 
roads from the primazy right of way to peimanent structures. 
F. No unpainted corrugated or galvanized metal may be used for roofing materials; the· 
intent of this restriction being to minimize glare. 
G. All buildings must either be manufactured homes constructed within four ( 4) years 
of the date said manufactured home is placed on the lot, or buildings constructed on 
the parcel from raw building materials. 
H. Outbuilding, such as barns, shops or free-standing garages. shall be similar in design 
to and compliment the structure constructed on the parcel. 
I. No fences shall be built on. lhe roads or rights-of-way. 
J. The exterior of any structure, resident or outbuildings shall be completed within one 
year of obtaining proper building permits. During the period of construction, the 
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owner shall cause the premises to be kept free and clear of debris and waste matter 
and shall cause all such debris and waste matter to be disposed of in a proper 
manner so that the same imposes no interference or detraction to adjoining property. 
· K. ANJMALS.: No animals except dogs, cats, other household pets may be placed, 
kept, bred or maintained on the premises. · 
L. REMEDIES. Either Granter or Grantees may enforce the restrictions and 
conditions set forth above; however, neither party shall be obligated to enforce such 
terms. 
SUBJECT TO Perpetua( Reciprocal Easement by ai1d between DALE R. TURNER and 
CAROLYN J. TURNER, husband and wife, and RANDALL P. RUCKDASHEL and 
KAREN RAE RUCKDASHEL, husband and wife; and MIKE McHARGUE, recorded 
March 21, 1995 as Instrument No. 596083, records of Nez Perce County, Idaho. 
SUBJECT TO an easement for a perpetual right-of-way and rights incidental thereto as set 
fa~. in a document to DALE R. TURNER and CAROLYN J. TURNER, husband and 
wife, JACK CRIDLEBAUGH, an w1married man, and TERRY A. CLACK and BETTY L. 
CLACK, Trustees of the Clack Family Revocable Trust, recorded July 29, 1997 as 
1nstrurnent No. 622759, records of Nez Perce County, Idaho. 
SUBJECT TO an easement for the purpose of public utilities and rights incidental thereto as 
set forth in a document granted to DALE R. TURNER and CAROLYN J. TURNER, 
husband and wife, recorded July 29, 1997 as Instrument No. 622760, records of Nez Perc·e 
County, Idaho. 
SUBJECT TO an easement for the purpose of public utilities and rights incidental thereto as 
set forth in a document granted to CLEARWATER POWER COMPANY, recorded 
January 26, 1998 as Instrument No. 628290, records of Nez Perce County, Idaho. 
TO HA VE AND TO HOLD the said premises with their appurtenances unto the said 
Grantees, their heirs and assigns forever. And the said Grantor does hereby covenant to and with 
1.he said Grantees that be is the owner in fee simple of said premises; that they are free from all 
encumbrances except those set forth above, and taxes, levies and assessments for 2001 and 
thereafter; and that he \vill warrant and defend the same from all lawful claims whatsoever. 
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IN \VITN'ESS \iVHEREOF, the said Grantor has heretmto set his hm1d and seal this _/V_1 day 




County of Nez Perce ) . 
7Jz.-- . 
. On this //J j day of October, 2001, before m~. the undersigned, a Notary Public in and for 
the State oflda~rsonally appeared JACK W. CRIDLEBAUGH, known or identified to me to 
be the person whose name is subscribed to the within and foregoing i.nstn.unerit and acknowledged 
to me that he executed the same. 
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WARRANTY DEED '•· ,·· '' .:· 
For Value Received, JACK W. CRIDLEBAUGH, an unmarried person, as Grantor, does 
hereby grant, bargain, sell and convey unto JOHN M. HOCH and CAROLE D. HOCH, husband 
· and wife, the Grantees, whose current address is '1 o~ (got;PEc T.i tfV:?t S. 'to D 
/ 
( 1> , all of · 
his interest iri the followingdescribed p~emises situate in the Colinty of Nez Perce, State ofidaho, 
to-wit: 
The West Half of the Northeast Quarter of the Northwest Quarter of Section 22, 
Township 33 North, Range 4 West of the Boise Meridian, official Records ofNez 
·Perce County, Idaho. 
SUBJECT TO AND TOGETHER W1Tij the rights and responsibilities set forth in 
the following easements: 
-~ . ~ . ...... ; 
1) Perpetual Reciprocal Easement by and between DALE R. TURNER. and 
CAROLYN J. TURNER, husband and wife, and RANDALL P. RUCKDASHEL 
and KAREN RAE RUCKDASHEL, husband and wife, and MIKE McHARGUE, 
recorded March 21, 1995 as Instrument No. 596083, records of Nez Perce County, 
.Idaho. 
2) Easement for a perpetual right-of-way and rights incidental thereto as set 
forth in a document to DALE R. TURNER and CAROLYN J. TURNER, husband 
and wife, JACK CRIDLEBAUGH, an unmanied man, and TERRY A. CLACK 
and BETIY L. CLACK, Trustees of the Clack Family Revocable Trust, recorded 
July 29, 1997 as Instrument No. 622759,records of Nez Perce County, Idaho. i , 
3) Easement for the purpose of public utilities and rights incidental thereto as 
set forth in a document granted to DALE R. TURNER ·and CAROLYN J. 
TURNER, husband and wife, ·recorded, July 29, 1997 as Instrument No. 622760, 
records ofNez Per~e County, Idaho. 
4) Easement for the purpose of public utilities and rights incidental the:feta·as 
set forth in a document granted to CLEARWATER POWER COMPANY, 
recorded January 26, 1998 as Instrument No. 628290, records of Nez Perce County, 
Idaho. 
5) Easement for the purpose of ingress and egress and rights incidental thereto 
as set forth in a document recorded October 16, 2000 as Instrument No. 657867, 
records of Nez Perce County, Idaho. · 
-!-
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6) Easement for the purpose of ingress and egress and rights incidental thereto 
as reserved in a Warranty Deed recorded October 10, 2001 as Instrument No. 
668025, records of Nez Perce County, Idaho. 
SUBJECT TO the following Restrictive Covenants: 
A. No parcel shall be subdivided into smaller parcels without the Grantor's written 
consent, which written consent Grantor shall not be reqmred to give as· long as he· 
owns any portion of the following described real property: · 
The East Half of the Northwest Quarter (E%NWYt) and the Northwest 
Quarter of the Southwest Quarter of the Northeast Quarter (NWY.t SWYt 
NEYt) all located in Section 22, Township 33 North, Range 4, West of the 
Boise Meridian. 
This Restriction shall terminate and be of no further force or effect five (5) years 
after the date this Warranty Deed is recorded. 
B. · Temporary structures, such as utility trailers or 5th wheelers shall NOI be utilized 
as residences, or storage facilities, on the property. This restriction shall ·not apply 
during the construction of permanent dwellings, PROVIDED this restriction waiver 
shall not exceed one (1) year; · .. 
C. No noxious, illegal or offensive activity shall be carried on upon any parcel, nor 
shall anything be done thereon which may be or may become a nuisance to the 
neighborhood or in any way materially interfere with the quiet enjoyment of each of 
the respective parcel owners ... -
. ·-.. ...... ;.· ... 
D. Each parcei shall be kept in a clean and attractive manner. 
E. No logging trucks or heavy construction equipment shall be allowed'to remain on 
the premises more than 36 consecutive hours. This shall not prohibit the temporary 
use of heavy construction equipment for the preparation of building sites or access 
roads from the primary right of way to permanent structures. 
F. No unpainted coriugated or galvanized metal may be used for rooffug materials; the 
intent of this restriction being to minimize glare. 
G. All buildings must either be manufactured homes constructed within four (4) years 
of the date said manufactured home is placed on the lot, or buildings constructed on 
the parcel from raw building materials. ; . 
-2-
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H. Outbuilding, such as barns, shops or free-standing garages, shall be similar in design 
to and compliment the structure constructed on the parcei. 
'. 
1 No fences shall be built on the roads or rights-of-way. 
J. The exterior of any structure, resident or outbuildings shall be completed''witbir'1 one 
year of obtaining proper building permits. During the period of con.s'i:ruction, the 
owner shall cause the preID.ises to be kept free and clear of debris and waste ·matter 
and shall cause all such debris and waste matter to be disposed of in a proper 
manner so that the same imposes no interference or detraction to adjoining property. 
K. ANIMALS: No animals except dogs, cats, other household pets may be placed, 
kept, bred or maintained on the premises. 
L. REMEDIES. Either Gran tor or Grantees may enforce the restrictions and 
conditions set forth above; however, neither party shall be obligated to enforce such 
terms. 
•.,. 
· TO HA VE AND TO HOLD the said premises with their appurtenances unto the said 
Grantees, their heirs ·and assigns forever. And the said Grantor does hereby covenant to and with 
. . .t~~· 
the said Grantees that he is the owner in fee siml?le of said premises; that they are ~free from all 
encumbrances except those set fortli \ib'ove, and taxes, levies and assessments for 2002 and 
thereafter; and that he will warrant and defend the same from all lawful claims whatsoe.V;er. 
IN WITNESS WHEREOF, the said Grant~r has hereunto set his hand and seal this _.?::k f:h.. 
day of March, 2002. 
GRANTOR: 
-3-
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STATE OF IDAHO ) 
; SS 
County of Nez Perce ) 
On this ~day of March, 2002, before me, the undersigned, a Notary Public in and for 
the State of Idaho, personally appeared JACK W. CRIDLEBAUGH, known or identified to me to 
be the person whose name is. subscribed to the within <,tnd foregoing instrument and acknowledged 
to me that he executed the· same. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day 
and year first above written. 
:IHST. NO (Ol3l/~} ti 
FI!.'.fD tDR R:ECORif 
ff( .iC/o REG. BY 4/../,JA 
1.,:Nc 
lull MAR 2b p 4: 32 .ri~ ~ IJ/f 
: =" PATTY 0. VifEKS t 
''-~ORDER. NEZ 2£RC£ ca (J 
· BY~ ~£PLJTY 
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November 17, 2007 
John and Carol 
As friends and neighbors we are excited and happy tor you tha1 
,._ ~ ·' ~ k • . .. l .;• 
H appears cons'd·ucnon or your new i iorne lS com~ng i.D comp.eiiori. 
You certainly must be thri.lled to see the building of your dream home 
coming into the final stages of assembly, as you approach the day 
that y·au too, get to move in and start enjoying the peace, quiet, 
seclusion, and enjoyment of country living here on the mountain. 
With winter quickly approaching and the beauty of the changing 
season, Audrey aryd I were reflecting back on how much we have 
enjoyed our past several years living here. Probable like yourselves, 
our dream has always· been to live away from all the hustle-bustle of 
city living, and enjoy a slower pace of peaceful, quiet, semi-seclusion, 
without all the noise, interruptions, and traffic associated with city 
living. So, with those thoughts still fresh in our minds, we wanted to· 
again revisit the subject and previous conversations we have had 
regarding your use of our road. As you recall! during our initial 
discussions on this matter we granted you permission for construction 
access across our road and property to assist you and your 
contractors in having ready made access to your construction site. I 
think you would have to agree, that this construction access across 
our road and property has been most helpful ih a·ssisting you in a 
much timelier and substantially less costly approach to the 
construction of your new home! As neighbors we were happy to 
assist you in this way, as we too know that at this elevation you have 
a considerably shorter construction window. than down in town. 
While it appears that the majority of the construction of your new 
house is nearing completion, we know you still have some work that 
will likely be continuing over the next few months. As wintei is ql.iickfy 
approaching and ground freez-e and snow are already making a j 5t 
1 showinq of the tran.sition into winter, we have decided for the time 
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being, to make no immediate changes to our previous permission for 
you to gain construction access to your home by entering and exiting 
it across our road and property. As afways, we expect you and your 
contractors to treat the road with respect, maintain a slow and 
reasonable speed, watch for our grandchildren and dogs at ·pray, and 
promptly assist with maintenance and repairs as needed and 
appropriatrr;;. 
As I stated above, Audrey and my dream has always been to live 
away from all the· hustle-bustle of city living, and enjoy a slower pace 
of peaceful, quiet, semi-seclusion, without all the noise, interruptions, 
and traffic associated with city life. Obviously, it is no surprise to 
either of us that this has .not been the case since we. granted you 
construction access for the building of your new house. To put it 
frankly, the traffic;-not knowing who is corning and going, dust, dogs 
always barking at passing cars, and vehicles driving so close to our 
home is much more disturbing than we had ever anticipated; 
however, it is something that we have agreed to handle for a while 
longer and is truly the neighborly thing to do. · 
As your major construction will be coming to an end in the next month 
· or so, we will be into the snowy freezing months of winter when 
outsiqe work i~ almost impossible. Therefore, we don.'t feel it 
reas·onable at this time to ask you to start·building or using an 
alternate access route to your home, rather than the construction 
route you have been using across our road and property. However, 
you need to start planning now on upgrading your initial and legal 
access road to your home, such that any required construction or 
upgrade work on it can commence as soon as spring weather allows.· 
Even with a late spring, there is no reason for you to not have your 
own access road to yoi.Jr new home completed by the end of June 
2008. This gives you eight months to pl~n and obtain any needed 
permissions, permits, contractors, materials, or any other items that 
may be needed for the timely completion of your own road. 
Therefore, Audrey and l have agreed that your construction access to 
your home across our road and property will terminate as soon as / lQ 
your road is completed, and under no circumstances later than June 'P 
~DUM IN OPPOSIITON TO MOTION 
nr\D ~TTMM A RY JUDGMENT 
We feel as neighbors we have been very fair and patient in providing 
you construction access; however, .as you know, it was never 
intended to be anything_ more than temporary for the purposes of 
construction. The removal of all outside traffic going across our 
place aHows us both to get on with our lives and pursue our priorities. 
Having your own access road to you1 home aHo?iP.JS you to monitor and 
control the access and security of your road1 property; and dwemngs, 
For us, no longer having outside traffic across our road and property 
allows us to monitor and control the access and security of our road, 
property, and dwellings. 
I hope you don't find this letter to be a surprise or harsh, as neither 
are our intent. We are neighbors and we feel we have been and are 
continuing to do the right and neighborly thing, otherwise we would 
have never agreed to your construction access in the beginning. We 
just want to communicate this to you in writing to insure you clearly 
understand our position and timeline on the matter of your use of our 
road, and for everyone's safety, security, and overall well being that 
your use must come to an end in the not to distant future. If you have 
any questions or there is any portion of this letter that you don't 
understand please feel free to give us a call or drop by. 
Best Regards, 
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STIPULATIONS 
It was stipulated by and between Counsel for 
the respective parties that the deposition be taken by 
Amy Wilkins, CSR, Freelance Court Reporter and Nota 
5 Public for the States ofidaho and Washington, residing ; 
~
8 
in Lewiston, Idaho. I. 
It was further stipulated and agreed by and "-
9 between Counsel for the respective parties and the 
10 witness that the reading and signing of the deposition 

























WEDNESDAY, APRIL 15, 2009-9:04 A.M. 
Thereupon, 
JACK CRIDLEBAUGH, 
a witness of lawful age, having first been duly sworn 
upon his oath to tell the truth, the whole truth and 
nothing but the truth, testified as follows: 
EXAMINATION 
BY I'vIB.. LITTENEKER: 
9 Q. Would you state your name and spell your last 
I 
l 0 name, please? I 
11 A. Jack Cridlebaugh, C-R-I-D-L-E-B-A-U-G-H. 
12 Q. Jack, I'm Ed Litteneker, and I represent Jake I 
13 and Audrey Sweet in a lawsuit that's been brought by th-
14 Hochs. Are you familiar with that lawsuit? 
15 A. I'm familiar with the people --
16 Q. Okay. 
1 7 A. -- involved. 
18 Q. Have -- in preparation for your deposition 
19 today, did you review any materials or talk to anyone 
20 about the things that might come up in the deposition? 
21 A. Nope. 
22 Q. Have you ever had your deposition taken before.' 
23 A. Yes. 
24 Q. You're familiar with the question and answer 
Court Reporter and Notary Public, within and for the 
States ofldaho and Washington, residing in Lewiston, 
Idaho. 
...,,.2r"("s'T""p"rocess? / b 
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A. Yes, I am. 1 a long time. 
Q. If you don't understand my questions or you 2 Q. And, was that access off Stagecoach Road? 
don't think they're good questions, will you tell me 3 A. Yes. I 
that7 4 MR. LITTENEKER: Let's mark this as 1, if you I 
A. Yes, I will. 5 would. I 
Q. At some point in time, you owned some land tha 6 EXHIB(DieTpSo:si'ti"on Exhi.bi"t No. 
1 
marked fior II 
was sold to Jake and Audrey Sweet; is that correct? 7 I 
A. Yes, it. 8 identification.) 
Q. And, tell me a little bit about the land that 9 Q. (BY MR. LITTENEKER) This is not the best cop I 
you owned in the area of the property that you sold to 10 of the best map, and so kind of bear with me as I try 
the Sweets? 11 and walk you through this. You indicated that the 
A. I originally owned ninety acres, and divided it 12 access to the property that you owned was through the 
into three or, excuse me, four parcels, two twenties, a 13 Turner property? 
forty. and a ten that I remain in ownership of now. 14 A. No. I didn't have access through it. That was 
Q. The ten-acre parcel that you indicate that you 15 the best access. 
still own, is that listed for sale? 16 Q. Okay. 
A. It's not listed, but I've told the three 17 A. And Dale Turner said I could use that property 
parties up there, I told Jake and Audrey, and I told the 18 to cross. 
Vances that it was for sale, and Tom Callery is suppose 19 
to tell John it was for sale. 20 
Q. Were there any easements in place to access the 
ninety acres that you had purchased from Ruckdashel? 
Q. Okay. So the -- it would be your hope then 
that the ten acres that you still hold onto would be 
sold to the Sweets, the Hochs or the V ances? 
A. They all asked me to give them notice if I was 
going to sell it, so I did. 
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Q. Okay. From whom did you acquire the ninety 
acres originally? 
A. Randy Ruckdashel. 
Q. And when did that occur? 
A. To be honest, I don't know. '90 -- late '90s. 
I'm sure somebody's got it written down on paper. 
Q. Did you own any other real property in this 
particular vicinity? 
A. I owned some other property about four miles 
21 A. Yes. The, the lower one off of Stagecoach and 




Q. Can you indicate for me what is the lower one? 
A. On this map? 
Q. Yeah. On the map, using Exhibit No. 1. 
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l A. Let's see, it would be right there 
2 (indicating). 
3 Q. Okay. 
4 A. This road in, out to that point (indicating). 
5 Q. And you're indicating a road then that would 
6 across the parcel that's identified as McKenna's --
7 A. Right. 
8 Q. -- is that correct? 





Q, And, what road is that property on? 
A. Deer Creek Road. 
10 Q. And then go onto the property that's indicated 
1 11 as the Vance property and then the Hoch property? 
Q. Do you still own that property? 
A. Yes, I do. 
Q. When you originally purchased the property fro 
Ruckdashel, what was the access to the property? How 
did you get to the property? 
A. Pretty much through Dale Turner's property, 
because it was the only road that was comfortably 
passable. 
Q. When you say comfortably passable, what do yo 
mean? 
A. Well, the lower easement was pretty much a 
four-wheeler trail, and the upper easement had trees 
falling down across it and no one had been using it for 
FOR SUMMARY JUDGMENT 
12 A. Right. I 
13 Q. Okay. Now, what was the condition of that • 
14 particular access at the time that you purchased the 
15 property? 
16 A. It was a four-wheeler trail. 
17 Q. Okay. As to what you referred as the upper 
18 road, could you indicate what you're describing? 
19 A. A metal gate on the, right at the top of the 
20 grade that goes in across Carpenters, then in through, 
21 can't even think of the guy's name now. 
22 Q. At least according to this map, it's indicated 
23 as Wheaton? 
24 A. Well, that isn't who owned it then. / /_ 5 
25 Q. Okay. p 
3 (Pages 6 to 5 
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A. I can't remember who owns it now. And then 
that road crossed right, started right at the comer of 
my ten-acre property, crossed down through it. 
Q. Okay. And help me out using this map, ifyou 
would, Exhibit No. l. We come straight across this 
property (indicating)? 
A. Right. 
Q. And then? 
A. Then it turns into Weinert's is who it was. 
That's what I just remembered. 
Q. Okay. 
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A. Through Weinart's and onto my ten-acre piece, 
across my ten-acre piece onto the forty-acre piece that 
I sold Jake and Audrey and continued down, I'm kind of 
losing the road here, continued down onto Hochs' 
property, and then that met the other road coming up 
from the bottom. 
Q. Okay. 
MR. CALLERY: That's the upper road? 
A. Yeah, the one I just described is what I call 
the upper road. 
MR. CALLERY: Okay. 
Q. (BY MR. LITTEJ>."EKER) And, upper road and lowe 
road indicate where it comes off Stagecoach Road? 
A. Right. 
Page 11 
1 Q. Okay. And that's a reference to the elevation, 
2 if you will --
3 A. Right. 
4 Q. -- of where those roads come off Stagecoach 
5 Road? 
6 A. Yep. 
7 Q. Okay. What was the condition of.what you 
8 referred to as the upper road? 
9 A. Minimal. 
IO Q. Was it a four-wheeler trail or was it --
11 A. No. You could --
12 Q. -- something better? 
13 A. You could get a pickup in there, but it was 
14 steep and it was rutted, when I first bought it. 
15 Q. Did you make any improvements or do anything t 
16 improve the condition of either the upper road or the 
17 lower road? 
18 A. Both ofthem. 
19 Q. Okay. As to the lower road, what kind of 
20 improvements or work did you do on the lower road? 
21 A. I hired Burt Teats to come in and make that 
22 road passable. 
Q. And what does passable mean? 
A. So you could take a pickup in on it, not just a 
four-wheeler. 
POR SUMMARY JUDGMENT 
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1 Q. And when did Teats do that work on the lower I 
2 ro~? ·1 
3 A. It was before I sold it to anybody. I don't 
4 remember. I was going to put power in, so we needed t k 
5 have an easement cut thirty-five feet wide for the powe ,-
6 company, so Burt basically did that down to where it · 
7 drops off and heads over the hill. And then it came ; 
8 back right up this hill on what is now Hochs' property I 
9 and then cut across what is now Vances' property and 
10 just pretty much followed the power line to this point 
11 right here (indicating), where the power line ends. 
12 Q. And, and ifI can, you're referencing coming 
13 off Stagecoach Road? 
14 A. Uh-huh. 
15 Q. And, coming in a westerly direction? 
16 A. Right. 
1 7 Q. And then coming south on Hochs' property? 
18 A. Right. 
19 Q. And then at some, someplace heading now east? 
W A.Ri~ I 
21 Q. And then coming south? 
22 A. No. Not -- it --
23 Q. Not--
24 A. This road comes up the back side and makes --
25 it's hard to see on this map. 
Q. It's not the best map. 
Page 13 I 
2 MR. CALLERY: What about if we-- would that 
3 help (indicating)? 
4 A. I'm not sure where this even is, how it lies. 
5 MR. LITTENEKER: I tried to do that, Counsel, 
6 and was unsuccessful at getting something that --
7 MR. CRIDLEBAUGH: Yeah, this one. Okay. Yeah 
8 this is a better shot here. 
9 MR. LITTENEKER: Let's mark this as Exhibit 2, 
10 if we can. 
11 EXHIBITS: 
12 (Deposition Exhibit No. 2 marked for 
13 identification.) 
14 A. Yeah. This is -- this is the lower road 
15 (indicating), that I had Burt Teats build, in through 
16 here up to this point, up the back side, around to here, 
17 cut back to here (indicating). Then he went, from here, 
18 he went off the edge and went down here with a, with a 
19 blade and widened the road for the power easement, for 
20 Clearwater Power, because they needed thirty-five feet. 
21 Then he went out this road, through the ten, out through 
22 Weinart's place, and he bladed this road, which I call 
23 the upper road now, all the way to the Stagecoach Road. 
24 Because it was so rutted you couldn't hardly travel on{ 
25 it. He put a crown in the road and made it so it was, 6 
4 (Pages 10 to i:: 
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you could -- if it got muddy you were going to be in 
2 trouble, but at least you could get in when it was dry. 
3 Q. (BY MR. LITTENEKER) And what you've referr 
4 to on the upper road doesn't finish, if you will, with 
5 its connection to Stagecoach Road? 
6 A. On this map it doesn't. 
7 Q. Okay. 
8 A. The upper road starts here (indicating), goes 
9 in, crosses Weinart's, crosses my ten acres, crosses 
10 Jake's into -- this was the central point where I was --
11 before I divided this land. It was just a hub between 
12 the three pieces. And then down this west side 
13 (indicating) and then back on the north, over the hill, 
14 back out to Stagecoach. So, the upper road would be 
15 what I consider to be from here to here (indicating), 
16 and the lower road from here across the bottom and up to 
17 the top here (indicating). 
18 Q. Okay. And the power line that you're 
19 indicating that Teats constructed, would that, would 
20 that be this straight line that you see here on Exhibit 
21 2? 
22 A. Yeah. I think, I believe so. It's hard to say 
23 from thirty thousand feet in the air. 
24 Q. Sure. 
25 A. But it went right down this ridge line and then 
Page 15 
1 cut across here, and then it went up, I believe, to this 
2 point where McKenna's road intersects and then traveled 
3 south to the intersection of my ten acres and Turners, 
4 right here (indicating). 
5 Q. And, at that point in time then the power line 
6 terminated? 
7 A. Right. 
8 Q. Okay. You indicated that there was a gate on 
9 the upper road off Stagecoach Road? 
10 A. Right. 
11 Q. Were there any other gates in place? 
12 A. There wasn't when I first bought it, and when I 
13 had the road built, I put a gate at the intersection of 
14 the lower road and Stagecoach, and there was a wire gate 
15 that Carpenters had put in to keep his cattle in at the 
16 intersection of the upper road and Stagecoach. 
17 Q. Were there any other fences or gates along the 
18 upper road? 
19 A. Yes, yep. There was a fence at the 
20 intersection of the upper road and where it meets the 
21 Weinert property on the south boundary. 
22 Q. And that, is that between the Weinarts' and the 
23 Carpenter property? 
A. Right. 
Q. Were there any gates or fences on the upper 
FOR SUMMARY JUDGMENT 
road? 
Page 16 I 
2 
d3 
A. You mean lower road? 






A. I put a gate there. There wasn't origkally. 
Q. And were there any other gates on the interior 
of the lower road? 
A. No. 
Q. Did Teats provide any kind of drawings or maps 























(Deposition Exhibit No. 3 marked for 
identification.) 
Q. (BY MR. LIITENEKER) You have what we've marke 
as Exhibit No. 3 there in front of you. 
A. Okay. 
Q. If -- if I represe:µt to you that this is 
Sweets', this is Hochs', this is Vances' --
A. Right. 
Q. -- would that, would that be correct? 
A. Yep. 
Q. Okay. Now, you indicated that the road that 
Teats constructed was -- oh, let me do this a little 




Q. -- pro~erty (ind~cating)? 
3 A. Well, 1t comes m down here and then goes down · 
4 to this point (indicating), and then it comes up the 
5 west side. This is all going uphill until it reaches J 
6 right here (indicating). I 
7 Q. Okay. And, that the upper road would be comin . 
8 in from this easterly to westerly direction? 
9 A. Right. 
10 Q. Okay. And, the road that Teats constructed for 
11 you had this bend in it, and are we coming back uphill? 
12 A. From about this point right here to here it's 
13 pretty level. The road came in this way, and there 
14 was -- it intersected this road right here (indicating). 
15 Q. Okay. Was there a road that went, or a roadway 
16 that went past Sweets' where they constructed their 
17 residence toward Hochs? 
18 A. Yes. Right, right there, it travels right 
19 through Sweets' then intersects my property right here 
20 (indicating). 
21 Q. Okay. 
22 A. The ten acres I still have. 
23 Q. Okay. And the ten acres that you still have 
24 would be sitting right in here (indicating)? 
25 A. Sits right in here (indicating). 7 






































~· Okay. The road that Teats built then didn't 
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(Discussion held off the record.) 
come back around to the v ance property? 2 
A He didn't build them, he just dressed them up. 3 
Q. Okay. 4 
A Because at the time he built it up, I was still 5 
using this, and I had him work the road that Vances use, 6 
their easement right now, from their property to 7 
Stagecoach, I had Teats dress that road up too while he 8 
was here, and I was going to use it, and I did it for 9 
Dale Turner. 10 
Q. And when you say dressing up the road, can you 11 
shovv-- can we see that on Exhibit No. 2 where that 12 
other road was? 
A. Right here (indicating). 
13 
14 
Q. (BY MR. LITIE1"TEKER) Sometime between '97 and 
October of2001, when the property was sold to Sweets --
A. Right. 
Q. -- it would have been logged? 
A. It was before any of it was sold. 
Q. Okay. Was -- were the Sweets the first sale? 
A. No, Vances were. 
Q. Vances were the first sale? 
A. Yeah. 
Q. And then Sweets? 
A. Then Sweets. 
Q. And then Hochs? 
A. Then Hochs. 
I 
Q. And is it identified as something on Exhibit 15 
16 
(Discussion held off the record.) i 
No. 2? 
A. I think it's, it's hard -- Buckboard Lane I 
think is what it says. 
Q. Buckboard Lane, okay. And this would be 
Q. (BY .M:R. LITIENEKER) Do you know if anyone else I 
17 other than Teats did any road work prior to 2001? i 
18 A. Not -- I don't recall anybody. I'm not going 
19 to say that for sure, but I don't recall. I 
Buckboard Lane then that heads off? 20 Q. Okay. Were there any other roadways in place 
A. Right. 21 that provided access to the Hoch, Sweet or Vance 
Q. Now we're headed easterly, north and easterly 22 properties at, during this period of time, '97 to 2001? 
from the Vances' residence? 23 A. No. The only three accesses were the upper 
A. Right. 24 road, this Buckboard Lane and this lower road. I didn't 
Q. Okay. When the, when the property was sold to 25 have access over Buckboard Lane. I 
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Sweets, can you describe the condition of the upper roa 
and its connection with the lower road? 
A. It was just a dirt road. Nobody graveled it or 
anything. It traveled from, well, from my property 
through Sweets, and originally the road made a loop 
before 1 bought it. It came up Buckboard Lane and 
crossed in a westerly direction in front ofVances, made 
a loop out toward the Hochs' property and then went 
right back up this way, out to my ten acres. 
Q. And that was before the power line --
A. Right. 
Q. -- would have been constructed? 
A. And right. 
Page 21 I 
1 Q. When you say you didn't have access, was it 
2 your understanding that -- I 
3 A. I tried to get access, but I -- Turner wouldn't I 
4 give it to me. I 
5 Q. Did Turner own the property before McKenna j 
6 A. Yes. I 
7 Q. It appears at least on this map that McKenna 
8 owns this parcel (indicating)? 
9 A. Right here (indicating), Turner owned that. 
10 Q. Okay. And that, that forty acres, if you will, 
11 was owned by Dale Turner? 
12 A. Dale Turner, uh-huh. 
13 Q. And, is the ten acres -- strike that. Do you 
12 
13 
14 Q. Before the extension of the road into the 
15 Vances' residence? 
14 know if Turner still owns the ten acres that's south o 
15 your parcel? 
16 A. Right. 
17 Q. Okay. Other than the work that Teats did, did 
18 you have any other work done on any of the roadways? 
19 A. No, I don't believe so. 
20 Q. Do you know in terms of time when that work b 
21 Teats was done? 
22 A. I'm just going to say '97 or '98, because I had 
23 to get the roads cut in before I logged it. 
Q. When did you log it? 
A. Don't recall. 
FOR SUMMARY JUDGMENT 
16 A. Ken Turner owns it, his son. 
17 Q. And, just to make sure that I have the roads o 
18 each of the exhibits, this is the upper road --
19 A. Correct. 
20 Q. -- that comes through? 







A. Through my place. 
Q. Your remaining ten, then, onto Sweets' 
6 (Pages l& to 2 r 
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1 property? 
2 A. Right. 
·. '\} Q. And then the lower road is this road that runs 
.. 4 wes:terly and then turns south --
5 A. Right. 
6 Q. -- onto Hochs' property. And the Buckboard 
7 Lane is the road that crosses Turner's property, that 
8 you did not have --
9 A. Correct. 
10 Q. -- access to? 
11 A. Right. 
12 Q. Okay. 
13 EXHIBITS: 
14 (Deposition Exhibit No. 4 marked for 
15 i den tificati on.) 
16 Q. (BY MR. LITTENEKER) Exhibit No. 4 is the de 
17 from you to the Sweets, does that look right? 
18 A. Yep. 
19 Q. Okay. There's some reservation language in the 
20 last full paragraph on the first page. 
21 A. Uh-huh. 
22 Q. And I'm not asking for your legal opinion. I'm 
23 asking what your understanding of that language is. 
24 A. Well, I didn't bring my glasses, so this might 
25 take a while. 
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1 NIB.. LITTENEKER: We have people willing to 
2 share their glasses. 
3 MR. CRIDLEBAUGH: Oh. 
4 (Discussion held off the record.) 
5 A. That's all Greek to me. 
6 Q. (BY MR. LITTENEKER) Okay. 
7 A. But, yeah, that's, that's an easement. 
8 Q. Okay. Do, do you know what you were doing i 
9 terms of reserving an easement? 
10 A. Reserving for the Sweets, in other words giving 
11 them that easement. 
12 Q. Well, this language says reserving unto the 
13 grantor. You're the grantor. 
14 A. Oh. 
15 Q. So, and that was, that was why I wasn't going 
16 to try and get your legal opinion as to what it meant. 
17 I was just trying to get your understanding as to what 
18 that language would have meant. 
19 A. Oh, well this -- I'm assuming it means that I 
20 still have easement across their property. 
21 Q. Okay, okay. And --
22 A. On the existing roads. 
23 Q. Okay. And, and those -- that particular 
~~~ language is over and across all roadways presently existing on the property. 




















































Q. And that language is the third, onto the fourth 
line of that reserving paragraph. 
A. Right. 1 
Q. And your understanding then is what that meant I 
was that you still had an easement over the presently I 
existing roadways? 
A. Correct. 
Q. Okay. At the time that you sold the properties 
to -- sold this property to Sweets, did -- did you walk 
the property with them? 
A. Yes. 
Q. And, did you have any conversation with them 
about the roadways and easements and those kinds of 
things? 
A. I don't recall, but I'm sure I did. 
Q. Okay. Do you have any recollection of what wa 
said? ~ 
A. I told them that they had easement over the I 
lower road, and at first I wasn't going to give them the I 
easement over the upper road, but then I decided that I 
would. I 
Q. Why wouldn't you have given an easement over 
the upper road? 
A. More of a privacy. I didn't want somebody 
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breaking up -- because all these parcels can be broke up 
into five acre tracts. 
Q. And if they didn't have access over the upper 
road, it would have lessened the developability of the 
property? 
A. Well, he told me that he was going to build a 
home and live there, and I thought about it for a while, i 
and I thought, well I -- that upper easement would be a I 
lot more convenient for them, so I gave it to them. 
Q. Was there any conversation about the fact that 
you were going to reserve an easement for future sales? 
A. I don't know ifthere was a conversation, but I 
had just come out of a two year easement battle which 
ended in this room, quite by coincidence, and I wasn't 
going to do anything stupid. I wanted everything very 
clear. 
Q. Was--
A. So, I, I told Jake and Audrey they had easement 
over the lower road to their place and easement over th 
upper road to their place. 
Q. And how about any conversation about you 
retaining or reserving an easement for, either forL / q 
yourself or for future sales? 'P.f 
A. I told them that I would maintain an ease ent 
over that, over the lower road to my ten-acre piece, but · 
7 (Pages 22 to 25 
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1 at th time I talked to them, I had thirty acres, 
2 because Hochs hadn't bought yet. 
:3 Q So you would have owned the, still owned the 
4 twenty that was later sold to Hochs and still owned t 
5 ten? 
6 A. Right. 
7 Q. Wilen you indicated you'd just gone through a 
8 easement battle, where -- where was the real property 
9 that that dispute involved? 
10 A. Out on Deer Creek. 
11 Q. Okay. 
12 A. It didn't involve this property. 
13 Q. Wbat was the dispute in that case? 
14 A. The guy built a fence across my easement roa 
15 Q. Effectively denying you access? 
16 A. Yeah. 
17 Q. How was that case resolved? 
18 A. He lost. 
19 Q. Was that still in your mind as you were talkin 
20 to Sweets about either their access to their property o 
21 your continuing access to your property? 
22 A. Yes. 
23 Q. Did -- strike that. Were there any discussions 
24 about the use of the, that portion of the lower road an 
25 upper road where they connected? 
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1 A. The only thing I c.an recall saying is that they 
2 had ingress and egress. 
3 Q. And what did you understand that meant? 
4 A. You can come in and you can come out anytime 
5 you want. 
6 Q. Okay. Was it your intention at that time to 
7 include in the sale of the remaining twenty acres access 
8 over the upper road? 
9 A. No. 
10 Q. Why not? 
11 A. Well, I didn't want to give access to someone 
12 that Jake didn't know over his property without his 
13 okay. 
14 Q. Did that change at some point in time? 
15 A. Not that I'm aware of. 
16 Q. Okay. Were there conversations with the Sweets 
17 in connection with the sale to Hoch? 
18 A. I -- other than I told them, I think I've sold 
19 it, and I don't know if they'd ever met at that point in 
20 time or not. 
21 Q. Was there any discussion with the Sweets that 
22 you had discussed with Hoch that Hoch would have acce 
23 over the Sweets' property? 
::·:_··.:-~.~ 
A. No. I don't -- I don't think Jake and I ~Tuf~~ discussed that. 
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f 
Q. Okay. I 
A. I may be wrong, but I don't recall. I 
Q. Okay. Did, did your intention then change, i 
that you ended up providing access over Jake's property I 
to someone that Jake didn't know? I 
A. I wasn't aware of that. I 
Q. Let me see ifI can ask that a little i 
different. I understood you to say that it wasn't your I 
intention to provide someone access over the Sweets' I 
property that the Sweets didn't know. i 
A. Not necessarily didn't know but didn't okay. I 
Q. Okay. And, and at some point in time did ( 
Sweets okay the Hochs having access over the Sweets' I 
property? i 
A. Legally, on paper, I have no idea. 
Q. How about in terms of any conversation that you 
had with the Sweets? 
A. Jake had told me that he had told John that he 
could use that road while he was building his place, an 
that's all I heard as far as that goes. 
Q. Was that a conversation that you had had with 
Jake Sweet that was a person-to-person or telephone 
conversation? 
A. Probably person-to-person. 
EXHIBITS: 
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(Deposition Exhibit No. 5 marked for I 
identification.) 
Q. (BY MR. LITTENEKER) Exhibit No. 5 is the de p 
from you to the Hochs; do you see that? I 
A. Yes. 
Q. And on the second page of that deed in the 
numbered paragraph six, it's at the top of the page, I 
there's some language about an easement for ingress and I 
egress, do you see that? ; 
A. Right. 
Q. And, it's in connection with an instrument 
number 668025, do you see that as well? 
A. Right. 
Q. And I'd represent to you that that 668025 is 
the deed from you to Sweets. 
A. Okay. 
Q. Okay. Now, there's an indication that you're 
then conveying to Hochs the easement that you reserved · 
in the deed to Sweets, and do you see that? 
A. I, I think so. 
Q. Well the language that I'm looking at is an 
easement for purposes of ingress and egress and rights 
incident thereto, as reserved in warranty deed. Do you 
see that language, still in paragraph six? 
A. Yeah. Right here, okay, yeah. Yep. / Jo 
8 (Pages 26 to 2' 
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Q. Okay. Was it your intention at that time to 
2 provide Hochs with the right to use both the upper and 
:3 the l~wer road? 
4 A. No. 
5 Q. And, what was your understanding of what your 
6 intention was at that time? 
7 A . When I went in to have the papers drawn up, I 
8 told my attorney that I wanted the Hochs to have the 
9 same easements as the V ances. 
10 Q. All right. And, what easements did the Vances 
11 have that were different than the Sweets' --
12 A . They had easement. 
13 Q . -- easements? 
14 A, They had easement across the lower road from 
15 this point (indicating) on Stagecoach and up this road 
16 around this comer and across this road, because this 
17 piece was their property. So, they had easement around 
18 the loop, across McKenna's, across Vance, across Hochs, 
19 onto Sweets, back onto Hochs and then onto Vance's. 
20 Those lines are, we're cutting a fine line there on that 
21 map. 
22 Q. In terms of what the satellite does with the 
23 projection of the property lines? 
24 A. Right. 
25 Q. Okay. It, it wasn't your intention to convey 
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1 to Hoch, then, or to Vance the right to travel on the 
2 upper road? 
3 A. Right. 
4 Q. Across the northern portion, if you will, of 
5 the Sweets' property? 
6 A. Right. 
7 Q. It was only your intention to convey the right 
8 to use the northerly most portion of the Sweets' 
9 property? 
10 A. Correct. 
11 Q. Where the upper road makes the loop? 
12 A. Right. 
13 Q. Okay. Was there any discussion with counsel 
14 who prepared the deed for you about that paragraph si 
15 and the language that was used? 
16 A. No. 
17 Q. When did you first become aware that there wa 
18 a dispute about Hochs' use of the upper road? 
19 A. Last year sometime. I'm -- to be honest, I'm 
20 not sure. 
21 Q. Do you recall how it was you became aware th 
22 there was a dispute about the use of the upper road? 
23 A. I had talked to Jake and Audrey. 
'f) 4 Q. Do you recall when that was? 
~5 A. No, I don't. 

















































Q. Time of year? 
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A. (Witness shakes head.) 
Q. Okay. 
A. No recollection. 
Q. Did you indicate to them at that time that it 
wasn't your intention to provide Hoch with access over 
the upper road? 
A. I told them that I would have never given 
easement across their property without their okay. 
Q. And that was consistent with the conversations 
that you had had with them in 2001 when you sold the I 
property to Sweet? i 
A. Yes. 
MR. LITTENEKER: Let's go off the record. i 
(Discussion held off the record.) 
MR. LITTENEKER: Thank you, Jack. I'm -- I'm 
done with you for now. 
MR. CRIDLEBAUGH: Okay. 
MR. LITTENEKER: I'm assuming Mr. Carr and 
Callery are going to have some questions for you as 
well. 
MR. CRIDLEBAUGH: Okay. ~ 
Jerem~· LITTENEKER: Do you want to change place fl 
MR. CARR: Sure. 
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My name is Jeremy Carr. I'm representing Rob 
and Becky Vance in this case. I don't want to take too 




Q. So I think I'll just kind of jump right back 
in, is that all right? 
A. Okay. 
Q. I was sitting over there, so I didn't always 
necessarily see what roads you were talking to on thes 
exhibits. 
A. All right. 
Q. So I might go over that just a little bit. On, 
let's start with Exhibit 3. 
A. Okay. 
Q. You were talking about an upper road and a 
lower road? 
A. Right. 
Q. Where is the upper road on Exhibit 3 that 
you're referring to? 
A. Right here (indicating). It comes in across 
Sweets' property, down to where -- I used to say the 
upper road was this one (indicating), the intersect 
right here with the lower road. So that would be the 






intersect point between the upper and lower road. 
Q. Okay. And was this portion of the road in 2 
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A. We came in that way. I 








place -- 3 
A. Yes. 4 
which road they currently use to access their property? l 
A. I think they use Buckboard Lane. 
Q. -- when you sold, past the intersect? 5 
A. Correct. 6 
Q. Okay. And then it intersected here, so there 7 
Q. Okay. And so you took them up Buckboard Lane,· 
and did you take them on another road? Did you drive 
another road with them too or was that the only road 
was a Y, right, this Y? 8 that you drove? i 

















Q. And this is the lower road? 10 Q. Okay. , 
A. They wanted to see all of it. I A. Right. 11 
Q. And then it wraps -- 12 
A. Wraps around. 13 
Q. So you didn't know necessarily which parcel you I 




Q. -- back around to there? 14 
A. Comes out to here (indicating). 15 
Q. Okay. And, Mr. Teats, did he improve both th 16 
upper and the lower road then? 17 
A. Yes. 18 
Q. Okay._ Now you sold the property that the 19 
Van ces currently own? 20 
A. Right. 21 · 
Q. Which is forty acres, and this is their house 22 
here'? 23 
A. No. 
Q. -- selling them? Okay. So did you drive them 
on the upper road and the lower road? 
A. Just on the property part, on what I owned. 
Q. Okay. 
A. Which would be like up to here (indicating). 
Q. Okay. I believe you testified earlier that it 
was your intent that they were going to have access on 
the lower road? 
A. Right. 
A. Twenty acres. 24 Q. But ifl understand you right, you didn't 
Q. Or, twenty acres, sorry. On -- this is their, 25 actually drive that lower road with them at that time? 
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their house here on Exhibit 3? 1 A. I don't recall if we did or not. We may have. 
A. Correct. 2 I.. .. 
Q. Okay. And they were the first person that you 3 Q. Okay. May have but you don't remember? 
4 sold -- 4 A. (Witness nods head.) 
5 A. Yes. 5 Q. Okay. Now, at what point did they tell you 
6 Q. -- one of the parcels to? Do you remember 6 which parcel they were interested in? 
7 talking to them and showing them the property? 7 A. It was like a month later after they originally 





9 Q. And, when you were showing them the property, 9 Q. Okay. Did you go back out on the property a , 
1 O did you drive them around the property? 10 look at it --
11 A. We drove part of it, and we walked most ofit. 11 A. Uh-huh. 
12 Q. Okay. 12 Q. --with them? 
13 A. Because the comers of their property, there 13 A. Yes, we did. 
14 were no roads. 14 Q. At that point? 
15 Q. Okay. So you walked the comers of the 15 A. Yeah. 
16 property? 16 Q. And which road did you take them to at that 
1 7 A. Pretty much. 17 point? 
18 Q. And, about their road access, which, which road 18 A. I don't recall. 
19 did you take them on? 19 Q. Don't recall, okay. So they went to the 
20 A. I brought them in Buckboard Lane, because Dale 20 property site twice with you? 





Q. Okay. 22 Q. Okay. On the first time that you took them to , 
A. I didn't have easement, but I -- he let me use 23 the parcel, you went up through the Buckboard Lane 
24 A. Right. 
Q. Okay .. 
MEMORANDUM IN OPPOSIITON TO M 
25 Q. And then you walked the property lines? 
TION 
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1 A. Well, not all the property lines, because to i A. I believe it was blue. 
2 get to this part of their property it's steeper than a 2 Q. Blue. And that was, I take it, then also 
,3 cmv's face, and I wasn't walking down in there. I to I 3 marked from the line from Vances and Hochs and Swee i 
4 him where the pin was. 4 you had -- I 
5 Q. Okay. 5 A. I -- I just marked the corners. I didn't mark i 6 A. And he could walk down there if he wanted to 6 lines. 7 find it. 7 Q. Okay. Just the comers? ii 
8 Q. Okay. And so, you had all three parcels mark d8 A. Right. i 
9 witli pins? 9 Q. And then you would have marked one on the I 
10 A. No. Vlhoever surveyed the -- this is a brass 10 border up here on, what, north? ! 
11 cap. 11 A. All we did is we did an estimation of this line i 
12 Q. Okay. 12 (indicating), because it was so steep. I 13 A. Down on his northeast corner. 13 Q. Okay. 
I 14 Q. Okay. What about the three parcels that you 14 A. Not knowing that dead-on was going to be a 
15 parceled off, did you ever have those surveyed? 15 concern. g 
16 A. I never had them surveyed, no. 16 Q. Did you tell them -- did you remember having a I 
17 Q. Okay. What did you do to split them up and 17 conversation with Rob or Becky Vance when you -- abm 
18 decide where the boundaries were? 18 the boundaries when you sold the property to them? 
19 A. A friend of mine is an engineer, and we had 19 A. I told them, I said, this is an estimation, 
20 this eastern boundary surveyed to here (indicating) fo 20 that your corners are right in here. And I sold it as 
21 power line. 21 quarter to quarter to quarter, so north, go from 
22 Q. Okay. And this is the boundary on, that runs 22 wherever this point is exactly, that's your line north, 
23 on the Vance to McKenna? 23 that's your line east. 
24 . A. Right, between Vance and McKenna. 24 Q. Okay. Did they tell you anything about the 
25 Q. Okay. 25 boundaries? Do you remember them telling you anythin 
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I A. We had it surveyed clear to this point 
2 (indicating), which is an intersection of Turner, 2 
about the boundaries? 
A. I don't recall. 
''"''! I 
I 
3 myself, and Sweets. 3 Q. Did you tell them anything about being careful 
4 Q. Okay. 4 where they built there home? 
5 A. It wasn't Sweets at the time. 5 A. Oh, I --
6 Q. Okay. 6 Q. In respect to the property lines? 
7 A. But this is the point. This straight line was 7 A. I said if you're going to do some construction 
8 surveyed, and then we pulled tapes to indicate this. 8 on something somewhere near a property line, you might 
9 And it wasn't exact, and I told everyone that bought 9 want to have it surveyed. 
10 from me, I said this is the general area of where this 10 Q. Okay. Did you have that conversation with just 
11 corner is going to be. It hasn't been surveyed. 11 them, or did you have that conversation with everybody? 
12 Q. Okay. 12 A. I had it with everyone. 
13 A. So.... 13 Q. So you had that conversation with Mr. Hoch as 
14 Q. So they knew that the property line that would 14 well? 
15 differentiate the Vance, Hoch and Sweet properties w 15 
16 not exact? 16 
A. Yes. 
DR HOCH: Dr. Hoch, please. 
17 A. Right. 17 :MR. CARR: Dr. Hoch, sorry. 
18 Q. And did you tell the Sweets that as well? 18 Q. (BY MR. CARR) So you did have that 
19 A. Right. 19 conversation with Dr. Hoch as well? 
20 Q. And did you tell the Hochs that as well? 20 A. I had that conversation with everyone that I 
21 A. Yes. 21 sold to. 
22 Q. Okay. What did you use to mark this kind of 22 Q. Okay. Did Dr. or 1'v1rs. Hoch tell you anything 
23 inform.al property line? 23 about the property lines that you can recall? 
4 A. Just flagging and log paint on a tree. 24 A. No. The only thing I recall telling John was 
25 Q. What color was the paint? 25 that there was a spot out here where I had buried some 
FOR SUMMARY WDGMENT / 7 ~ 11(Pages38 to 4· 
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stuff, just junk on the property. I had the Cat with 1 property line. I 
2 the -- Burt Teats had a D-8, and he dug a hole and he 2 Q. Okay. Because you did not have access, legal 
3 buried some stuff. And r told him not to dig in that 3 access --
4 area. And I told him that it was an approximation of 4 A. Across there, no, I didn't. ~ 
5 where that comer was, and his property line went that 5 Q. -- across there? Okay. And had you entered I 
I 6 way, and went north and it went west. 6 into any agreements with this .... § 
7 Q. Okay. Now you -- 7 A. Turner. I 8 MR. CARR: Can I have this marked? 8 Q. This was Turner at the time? . 
9 EXHIBITS: 9 A. Right. 
10 (Deposition Exhibit No. 6 marked for 10 Q. In order to get access across his property for 
11 identification.) 11 the lower road? 
12 Q. (BY MR. CARR) Okay. Before I ask you about 12 A. That access was in place when I bought it. i 
13 that, I have one more question on these survey stakes. 13 Q. Okay. l w 
14 Do you know how many survey markers or stakes that yo 14 A. The road wasn't fixed, but the access was I 
15 placed total? Do you have any recollection on that? 15 there. I 
16 A. Six that I recall. 16 Q. But the legal access was there. Can you turn 
17 Q. Okay. And would they have been six stakes, or 17 to page two on Exhibit 6 where there's, the last 
18 did you use trees or rocks or. ... 18 paragraph there is a reciprocal easement between Dal-
19 A. I just marked whatever was there. 19 Turner, Randall, is that Ruck -- I 
20 Q. Wbatever was there, okay. Did you place any 20 A. Ruckdashel. 
21 green and white fence posts on the property? 21 Q. Ruckdashel, and it's R-U-C-K-D-A-S-H-E-L? 
22 A. I might have. I don't recall. 22 A. Uh-huh. ! 
23 Q. Do you remember if they were in location to 23 Q. And then Mike McHargue? 
24 this informal boundary line, survey -- property 24 A. Right. 
25 boundaries? 25 Q. And it says, instrument number 596083? 
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' '·· 1 A. I, I don't remember, to be honest with you. 1 A. Right. 
2 Q. Okay. All right Exhibit 6 is right here. 2 Q. Do you know what that easement was for? 
3 This is a warranty deed where you sold, warranted the 3 A. I'm assuming this lower road. 
4 property to Rob and Becky Vance? 4 Q. Okay. Then on the third page there's another 
5 A. Okay. 5 easement on the first paragraph, the reciprocal 
6 Q. On that, on the reserving, the grantor, it's 6 easement, that was between Dale Turner, Carolyn Turner 
7 the fourth paragraph. 7 you and then Terry and Betty Clack? 
8 A. Right. 8 A. Right. 
9 Q. The last sentence of that, the end of that 9 Q. And that's instrument number 622759. 
10 sentence reads, Together with an easement over and 10 A. Okay. 
11 across all roadways presently existing on the property 11 Q. Do you know what that reciprocal or easement 
12 herewith and being conveyed. 12 for perpetual right of way is? 
13 A. Right. 13 A. Yes. That's from intersection of the lower 
14 Q. What were you intending to convey with that, 14 road and Stagecoach west to the lower point on what's 
15 with that language, do you remember? 15 now Hochs' property and on a lower road continuing out 
16 A. Well, first of all, that's not my language, and 16 to what -- it was Dale or, excuse me, Terry Clack's 
17 what I was trying to convey was that they had an 17 property. Terry Clack owned all of this. 
18 easement on the lower road from the intersection at 18 Q. Okay. So you're -- in that easement, you are 
19 Stagecoach across Turner's property, across their own giving access over what is now the Vances' property and 
20 property, across, which then was still my property, up the Hochs' property? 
21 the back side of this road, crossing onto Jake and A. Right. 
Audrey's property and coming back onto my property an Q. To --
onto their property to this point (indicating). A. To Clack. 
4 Q. Okay. Q. -- what is now the Hinebaugh .... 
A. Intersection of Buckboard Lane and their A. Right. 
































Q. .... property? Okay. And then the other one 
that we read previously, instrument 596083, was givin 2 
your predecessor interest access over McKenna's 3 
.. property? 4 
ARi~ 5 
Q. Okay. Did you have any conversation with Jo 6 
Hoch about him having access to the property? 7 
A. To the property? 8 
Q. To the property that he eventually purchased? 9 
A. I told him that the -- his easement was over 10 
that lower road. 11 
Q. Did Dr. Hoch say anything to you about access 12 
to the property that he would have? 13 
A. (No response given.) 14 
Q. Do you recall anything that he would have said 15 
to you about -- 16 
A. No. 17 
Q. -- having access over the lower road? 18 
A. I told him he had access over the lower road. 19 
Q. Do you recall if he said anything to you about 20 
that access? 21 
A. Not really. The only thing I said to him was 22 
that it's snowed in, in the winter. It's going to be 23 
have to be plowed if you want to make this year-round 24 
Q. Did you -- 25 
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A. Right. 
Q. -- or on this roadway. And who was that again? 
A. Burt Teats. 
Q. Okay. And Teats bladed both the lower and the 
upper road? 
A. Right. 
Q. Okay. And the purpose for that-- I mean the 
reason you had it bladed was to provide, so people coul : 
drive vehicles, pickup trucks or even a passenger car, I 
is that right? I 
A. Right. 
Q. Okay. Because your -- one of the purposes in 
buying this property was for you to resell it? i 
A. Correct. 
Q. Okay. At the time you sold the property to 
both Vance and to Sweet, both the upper and the lower 1 
roads were in place; correct? I 
A. Correct. 
Q. And, and Teats had bladed the, both of those 
roads, correct? 
A. Yeah. 
Q. And they were passable, certainly by a pickup 
truck? 
A. Yes. 
Q. Now, there's three warranty deeds in this, in 
Page47 
A. Otherwise -- because at the time I sold to 
everyone of them, it was a seasonal access. Stagecoac 
Road was seasonal access road only. 
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1 this case, and I'd like to just go over those with you i 
2 for a minute, ifI could. Exhibit No. 4 is the -- , 
Q. And did he say anything to you about -- in 
response to that? 
A. I don't recall. 
3 you're going to have to use your reading glasses. 
4 Exhibit No. 4 is the deed from yourself to Jake Sweet 
5 and Audrey Sweet. You would agree with that? 
6 A. Right. 
7 Q. Did he give you any reason to believe that that 7 Q. Okay. And, you were asked some questions 
8 access was not adequate for him? 
9 A. I, I don't remember ifhe said anything at all. 
1 O MR. CARR: Okay. I think that's all I have at 
11 this time. 
12 MR. CALLERY: Jack, I just have a few 
13 questions, and as you know, I'm Tom Callery, and I 
14 represent John and Carole Hoch in this case. 
15 EXAMINATION 









Q. Just so we're clear, your best recollection is 
that you bought this property in the, somewhere in the 
middle '90s from Ruckdashel? 
A. Right. 
Q. And you bought the entire ninety acres? 
A. Right. 
Q. And, shortly after you bought the ninety acres, 
yo.u had -- you had a blade put on this property, 
5 right -"'MEMORANDUM IN OPPOSIITON TOM 
8 concerning the last full paragraph on the first page. 
9 A. Right. 
10 Q. Where it says, reserving unto the grantor, his 
11 heirs and assigns, all easements for ingress and egress 
12 running from the public right of away to the above 
13 described real property, which are appurtenant to said 
14 real property, together with an easement over and acros 
15 all roadways presently existing on the property herein 
16 being conveyed. You've indicated that that's obviously 
17 not language that you inserted in there, correct? 
18 A. No. 
19 Q. All right. Was it your intention when you 
20 first deeded property to Jake and Audrey Sweet to 
21 retain, for yourself anyway, an easement on both the 
22 lower and the upper road? 
23 A. Yes. 
24 Q. All right. And you recognjzed that that was 
rroffiportant to you? 
/ fr::; 13 (Pages 46 to 49· 
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A. Yes. 
2 Q. That you would maintain that type of a -- you 
) 3 would maintain that easement, right? 
4 A. Well, when I sold it to them, I still owned 
5 this piece and this piece (indicating). 
6 Q. You still owned the Hoch property, and you 
7 still owned your ten acres? 
8 A. Right. 
the Vance property? 
Page 521 
A. Right. 
Q. All right. But now, is it your understanding I 
that that is either right on the line or the upper road i 
may cross over into Vances' property? f
1 
A. I -- all I have is this map with the line on , 
it, so I'm assuming, and I know these are -- aren't 
exact. I 
9 Q. All right. And you wanted to have access to 
10 the Hoch property and to your ten acres? 


























Q. Right. '1 
A. So .... 
Q. Okay. It may -- the upper road may or may n t 
12 Q. Okay. And when you signed this deed, Exhibit 
13 4, you knew you were retaining, you were reserving back 
14 to yourself both the upper and lower easement? 
cross Vances' property? j 
A. Right. ; 
15 A. Right. 
Q. All right. But nevertheless, when you deeded I 
to the V ances, it was your intention to maintain your 
16 Q. Okay. And then on Exhibit 5, when, that's the easement to the upper and lower roads? I 
17 deed -- excuse me. Exhibit 6 is the deed from yourself 
18 to Mr. and Mrs. Vance, you would agree with that? 
A. Right. I 
Q. Okay. You'd have to, because otherwise you I 
would be -- you would have landlocked -- I 
A. Landlocked myself. l 
19 A. Yes. 
20 Q. Okay. And that has the same language reserving 
21 unto the grantor, you, his heirs and assigns, all 
22 easements for ingress and egress running from the public 
23 right of way to the above described real property which 
24 are appurtenant to said real property, together with an 
25 easement over and across all roadways presently existing 
Q. You would have landlocked yourself, wouldn' I 
you? 1 
A. Right. I 
Q. All right. And you gave -- and it was also 
your intention to give the lower road easement to bot , 
1---~~~~~~~~~~~~~~~~~~~~~+-~~~~~~~~~~~~~~~~~~~~--11 
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I 
I 
on the property herein being conveyed? 1 the Sweets and the Vances? 
2 A. Right. 2 A. Right. 
3 Q. And again, when you sold to the Vances, it was 3 Q. Because Vances actually had no legal access 
4 your intent to reserve an easement on the upper and 4 unless you gave them the lower road? 
5 lower road for yourself? 5 A. Right. 
6 A. Right. 6 Q. Okay. And it was your intention to give the 
7 Q. Okay. Okay. Actually, the Vances, the 7 Sweets both upper road and lower road--
8 upper -- I guess, well, the upper road does cross the 8 A. Right. 
9 Vance -- it depends on what you mean by the upper road, 9 Q. -- easements? Okay. And your testimony is, it 
10 doesn't it? 10 was your intention with regard to the Hochs to only giv 
11 A. Well, this is the upper road (indicating), but 11 them the lower road --
12 as, according to this map where the lines are drawn, 12 A. Right. 
13 it -- that road does just barely cross their comer. 13 Q. -- easement, and not to give Hochs the upper 
14 Q. Okay. So the upper road does, at least on this 14 road easement? 
15 map, show that it crosses into the Vance property? 15 A. Right. 
16 A. Right. When we pulled the line and marked the 16 Q. Regardless of what the deed says? 
1 7 trees, the mark was just on the east side of the road, 17 A. Yes. 
18 but when I sold it, I told them, it's in this area 18 Q. Okay, okay. Did you ever have any discussions 
19 somewhere. 19 concerning the Hoch transaction with anyone at Allianc 
20 Q. Okay. When -- after you had, you had measured 20 Title other than at the actual closing? 
21 off the boundary between what is now Hoch and what is 21 A. I probably did, but I.. .. 
22 now Vance property? 22 Q. Don't --
A. Uh-huh. 23 A. .... don't recall what it was about. 
Q. You, by your measurements, the road, the upper 24 Q. Did you ever have any discussion with Alliance 
road or if you want to call it that, did not cross into 25 Title concerning access or easements? 
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A. It took me a long time to figure out that I had 
access over the upper road. We had to hunt for that 
before I found it. 
Q. After -- that was when you initially purchased 
the property? 
A. Right, right. 
Q. But in conjunction with the sale to Hoch, did 
you have any discussions with Alliance Title concerning 
the easements or upper -- upper and lower road 
easements, if you recall? 
A. I don't recall. 
MR. CALLERY: Okay. I don't have anything 
else. Thank you. 
MR. LITTENEKER: I don't have any fol!owup, bu 
I think I'll just recess and reserve the right to get 
Jack back if something comes up. 
MR. CALLERY: That's up to Jack, I guess, 
but. ... 
MR. CRIDLEBAUGH: I don't have a problem. 
MR. CALLERY: Okay. You're done, I think. 
Thank you, Jack. 
MR. CARR: Yeah. I don't have any follow up. 
23 (Deposition concluded at 10:33 a.m. Witness 
24 excused; signature reserved.) 
25 
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For Value Received, JACK W. CRIDLEBAUGH, an tumiarried person, a~ Grantor, does 
hereby grant, bargain, sell and convey unto JAKE SWEET and AODREY SWEET, husband and 
. ~- qq.tio~ 
wife, the Grantees, whose current address is l 'Cl~-a.,.'s+ a.~~\t.~ 4, a]:l of his interest 
in the folfowing described premises situate in the County ofNez Perce, State of Idaho, to-wit: · 
The Southeast Quarter of the Northwest Quarter of Section 22, Township 33 North, Range 
4 West of the Boise Meridian, Official Records of Nez Perce County, Idaho. 
TOGETHER WITH all ease~ents for ingress and egress running from public right-of-way 
to the above described real property which are appmtenances to said' real property, including 
but uot limited to the easements set forth in that certain Quitclaim Deed by and between 
MIKE T. McHARGUE, an unmarried man. as Granter, a11d APC Co., as Grantee, recorded 
September 4, 1987 under Instrument No. 514248, records of Nez Perce County, Idaho, and 
that certain Warranty Deed by and between EVERETT CASSELL, also known as 
EVERETT J. CASSELL and BERYL. A. CASSELL, hui:;J?and and wife, as Granters, and 
MICHAEL T. McHARGUE and MARY C. McHARGUE, husband and wife, as Grantee, 
recorded April 3, 1986 under Instrument No. 497394, records of Nez Perce County, Idaho, 
and that certain Easement by and between John Carpenter and Delia Carpenter, husband 
and \vife, parties of the first part, and EVERETT J. CASSELL and BERYL A. CASSELL, 
husband and wife, parties of ·the second part, recorded under Instrument No. 401230, 
records of Nez Perce County, Idaho, and that certain Quitclaim Deed by and between PAUL 
N. \\1EINERT and GRACE \\TEII\1ERT, husband and wife, to MIKE T. McHARGUE, a 
single man, recorded under Instrument No. 478091, records of Nez Perce 'county, Idaho. 
TOGETHER WlTH AND SUBJECT TO an easement for ingress and egress over and 
across existing roads located on the following described property: The East Half of the 
Northwest Quarter and the Northwest Quarter of the Southwest Quarter of the Northeast 
Quarter ~I located in Section 22, Township 33 North, Range 4 West of the Boise Meridian, 
the Grantor reserving for himself, his heirs and assigns, said easements. 
RESERVING UNTO THE GRANTOR, his heirs and assigns, all easements for ingress and 
egress running from public right-of-way to the above described real property which are 
appurtenances to said real property, together with an easement over and across all roadways 
presently existing on the property herein being conveyed. 
SUBJECT TO the following Restrictive Covenants: 
-1-
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A. No parcel shall be subdivided into smaller patcels without. the Grantor's written 
consent, which written consent Granter shall not be required to give as long as he 
owns any portion of the following described real property: 
The East Half of the Northwest Quarter (EYiNWYi) and the Northwest 
Quarter of the Southwest Quarter of the Northeast Quarter (N\VY-i SWY.i 
NE~) all located 1n Section 22, Township 33 North, Range 4, West of the 
Boise Meridian. 
This Restriction shall terminate and be of no further force or effect five (5) years 
after the date this Warranty Deed is recorded. 
B. Temporary structures, such as utility trailers or 5th wheelers shall NO.I be utilized 
as residences, or storage facilities, on the property. This restriction shall not apply 
during the construction of permanent dwellings, PROVIDED this restriction waiver 
shall not exceed one (I) year; 
C. No n0xious, illegal or offensive activity shall be carried on upon any parcel, nor 
shall anything be done thereon which may be or may become a nuisance to the 
neighborhood or in any way materially interfere with the quiet enjoyment of each of 
the respective parcel owners. 
D. Each parcel shall be kept in a clean and attractive manner. 
E. No logging trucks or heavy construction equipment slcll be allowed to remain on 
the premises more than 36 consecutive hours. This shall not prohibit the temporary 
use of heavy construction equipment for the preparation of building sites or access 
roads from the primary right of way to permanent structures. 
F. No unpainted corrugated or galvanized metal may be used for roofing materials; the 
intent of this restriction being to minimize glare. 
G. All buildin.gs must either be manufactured homes constrncted within four (4) years 
of the date :;aid manufactured home is placed on the lot, or buildings constructed on 
the parcel from raw building materials, 
H. Outbuilding, such as barns, shops or free-standing garages, shall be similar in design 
to and compliment tb.e structure constructed on the parcel. 
L No fences shall be built on the roads or rights-of-way. 
J. The exterior of any structure, resident or outbuildings shall be completed within one 
year of obtaining proper building -yermits. During the period of construction, the 
<' 
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owner shall cause the premises to be kept free and clear of debris and waste matter 
and shall cause all such debris and waste matter to be disposed of in a proper 
manner so that the same imposes no interferel.1ce or detraction to adjo:hring property. 
K. ANJMAIS: No animals except dogs, cats, other household pets may be placed, 
kept. bred or maintained on the premises. 
L REMEDIBS. Either Grantor or Grantees may enforce the reshictions and 
conditions set forth above; however, neither party shall be obligated to enforce such 
terms. 
SUBJECT TO Perpetual Reciproc-.al Easement by and between DALE R. TURNER and 
CAROLYN J. WRNER, husband and wife, and RANDALL P, RUCKDASHEL and 
KAREN RAE RUCKOASHEL, husband and wife, and 11IKE McHARGUE, recorded 
March 21, 1995 as Instrument No. 596083, records of Nez Perce County, Idaho. 
SUBJECT TO an easement for a perpetual right-of-way and rights incidental thereto as set 
forth in a document to. DALE R. TURNER nnd CAROLYN J. TURNER, husband and 
wife, JACK CRIDLEBAUGH, an urunarried man, and TERRY A. CLACK and BETTY L. 
CLACK, Trustees of the Clack Fntnily Revocable Trust, recorded July 29, 1997 as 
lnstrument:No. 622759; records ofNez Perce County, Idaho. 
SUBJECT TO an easl:}ment for tb.e purpose of public utilities and rights foci dental thereto as 
set forth in a document gnmtw to DALE R TUR}.1ER and CAROLYN J. TURNER, 
husband and wife, recorded My 29, 1997 as Instrument No. 622760, records of Nez Perc·e 
County. Idaho. 
SUBJECT TO an easement for the purpose of public utilities and rights incidental thereto as 
set forth in a dncument granted to CLEARWATER POWER COMPANY, recorded 
January 26, 1998 as Instrument No. 628290, records of Nez Perce Couniy, Idaho. 
TO HA VE AND TO HOLD the said premises with their appurtenances unto the said, 
Gr-.mtees. their heirs and assigns forever. And the said Grantor does hereby covenant to and with 
ihe said Grantees that he is the o\vner in fee simple of said premises; that they are free from an. 
ern;mnbrances exr;ept those set forth above, and taxes, levies and assebsments for 2001 and 
fuereafter; and tl:::rt he will warrant and defend the same from all lawful claims whatsoever. 
-3-
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IN WITNESS WHEREOF, the said Grantor has hereunto set his hand and seal this /tJt:::' 




Collllty ofNez Perce ) 
On this /;J ~of October, 2001, before me, the undersigned, a Notary Public in and for 
the State Of Id~rso;nally -appeared JACK W. CRIOLEBAUGH, known or identified to me to 
be tbe person whose name is subscribed to the w'thin and foregoing instrument and acknowledged 
to me fh?t he executed the smne. 
+ 
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WARRANTY DEED 
For Value Received, JACK W. CRIDLEBAUGH, an unmarried person, as Granter, does 
hereby grant, bargain, sell and convey unto JOHN M. HOCH and CAROLE D. HOCH, husband 
·and wife, the Grantees, whose current address is ~os (f?Cl<;f'EcT, LfU?t~To.lJ, ( 'b , all of 
' I 
his interest in the folfowing described premises situate in the County of Nez Perce, State ofldaho, 
to-wit: 
The West Half of the Northeast Quarter of the Northwest Quarter of Section 22, 
Township 33 North, Range 4 West of the Boise Meridian, official Records of Nez 
Perce County, Idaho. 
SUBJECT TO AND TOGETHER WITI1 the rights and responsibilities set forth in 
the following easements: 
' -, ~ 
1) Perpetual Reciprocal Easement by ,;nd between DALE R TURNER. ~d 
CAROLYN J. TURNER, husband. and wife, and RANDALL P. RUCKDASHEL 
and KAREN RAE RUCKDASHEL, husband and wife, and MIKE McHARGUE, 
recorded March 21, 1995 as Instrument No. 596083, records of Nez Perce County, 
.Idaho. 
2) Easement for a perpetual right-of-way and rights incidental thereto as set . . . 
forth in a document to DALE R. TURNER and CAROLYN J. TURNER, husband 
and wife, JACK CRIDLEBAUGH, an unmarried man, and TERRY A. CLACK 
and BETTY L. CLACK, Trustees of the Clack Family Revocable Trust, recorded 
July 29, 1997 as Instrument No. 622759,records of Nez Perce County, Idaho. 1 · 
3) Easement for the purpose of public utilities and rights incidental thereto as 
· set forth in a document granted to DALE R. TURNER ·and CAROLYN J. 
TURNER, husband and wife, recorded, July 29, 1997 as Instrument No. 622760, 
records of Nez Per.;:,e County, Idaho. 
'i . 
4) Easement for the purpose of public utilities and rights incident.al tbere'ta·as 
set forth in a document granted to CLEARWATER POWER C01'v1PANY, 
recorded January 26, 1998 as Instrument No. 628290, records of Nez Perce County, 
Idaho. 
5) Easement for the purpose of ingress and egress and rights incidental thereto 
as set forth in a document recorded October 16, 2000 as Instrument No. 657867, 
records of Nez Perce County, Idaho. 
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6) Easement for the purpose of ingress and egress and rights incidental thereto 
as reserved in a Warranty Deed recorded October 10, 2001 as Instrument No. 
668025, records of Nez Perce County, Idaho. 
SUBJECT TO the following Restrictive Covenants: 
A. No parcel shall be subdivided into smailer. parcels without the Grantor1s written 
consent, which written consent G:rantor shall not be required to give as · long as · he · 
owns any portion of the following described real property: 
The East Half of the Northwest Quarter (E'!:iNW114) and the Northwest 
Quarter of the Southwest Quarter of the Northeast Quarter (NWY4 SWY4 
NEY4) all located in Section 22, Township 33 North, Range 4, West of the 
Boise Meridian. 
This Restriction shall terminate and be of no further force or effect five (5) years 
after the date this Warranty Deed is recorded. 
B. Temporary structures, such as utility trailers or 5th wheelers shall NOI be utilized 
as residences, or storage facilities, on the property. This restriction shall ·not apply 
during the construction of permanent dwellings, PROVIDED this restriction waiver 
shall not exceed one (1) year; 
C. No noxious, illegal or offensive activity shall be carried onlipon any, parcel, nor 
shall anything be done thereon which may be or may become a nuisance to the 
neighborhood or in any way materially interfere with the quiet enjoyment of each of 
the respective parcel owners •.. -
D. Each parcei shall be kept in. a clean and attractive manner. 
E. No logging trucks or heavy construction equipment shall be allowed'· to remain on 
the premises more than 36 consecutive hours. This shall not prohibit the temporary 
use of heavy construction equipment· for the preparation of building sites or access 
roads from the primary right of way to permanent structures. 
F. No unpainted corrugated or galvanized metal may be used for roofing materials; the 
intent of this restriction being to minimize glare. 
G. All buildings must either be manufactured homes constructed within four (4) years 
of the date said manufactured home is placed on the lot, or buildings constructed on 
the parcel from raw building materials. ~ . 
MEMORANDUM IN OPPOSIITON TO MOJ;!ON 
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H. Outbuilding, such as barns, shops or free-standing garages, shall be similar in design 
to and compliment the structure constructed on the parcei. 
I No fences shall be built on the roads or rights-of-way. 
J. The exterior of any structure, resident or outbuildings shall be completeg'within one 
year of obtaining proper building permits. During the period of con.itruction, the 
owner shall cause the pieinises to be kept free and clear of debris and waste "n:iatter 
and shall cause all such debris and waste matter to be disposed of ill a proper 
manner so that the same imposes no interference or detraction to adjoining property. 
K. ANIMALS: No animals except dogs, cats, other household pets may be placed, 
kept, bred or maintained on the premises. 
L. REMEDIES. Either Grantor or Grantees may enforce the restrictions and 
conditions set forth above; however, neither party shall be obligated to enforce such 
terms. 
· TO HA VE AND TO HOLD the said premises with their appurtenances unto the said 
Grantees, their heirs and assigns forever. And the said Grantor does hereby covenant to and with 
! -.i;'._ 
the said Grantees that he is the owner in fee simple of said p~emises; that they are ;free from all 
encumbrances except those set fortffab'ove, and taxes, levies and assessments for 2002 and 
thereafter; and that he will warrant and defend the same from all lawful claims whatsoev,er. 
IN WITNESS WHEREOF, the said Grantor has hereunto set his hand and seal this ~ f:iz,. 
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STATE OF IDAHO ) 
: SS 
County of Nez Perce ) 
On this ~day of March, 2002, before me, the undersigned, a Notary Public in and for 
the State of Idaho, personally appeared JACK W. CRIDLEBAUGH, I<nown or identified to me to 
be the person whose name is subscribed to the within and foregoing instrument and acknowledged 
to me that he executed the same. . . 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day 
and year first above written. 
My commission expires $:"'-2:? r{t1~'f'. 
' 7 .. 
MEMORANDUM IN OPPOSIITON TO MOTION 
FOR SUMMARY JUDGMENT -4-
. :.: 
WARRANTY DEED 
For Value Received, JACK W. CRIDLEBAUGH, an umnarried person, as Grantor, does 
hereby grant, bargain, sell and convey unto ROB VANCE and BECKY VANCE, husband and 
wife, the Grantees, whose current address is 14400-130th Avenue N.E., Kirkland, Washington 
98034, all of his interest in the following described premises situate in the County of Nez Perce, 
State ofidaho, to-wit: 
The East Half of the Northeast Quarter of the Northwest Quarter of Section 22, Township 
33 North, Range 4 West of the Boise Meridian . .. 
TOGETHER VffTH all easements for ingress and egress running from public right-of-way 
to the above described real property which are appurtenances to said real property. 
RESERVING UNTO THE GRANTOR, his heirs and assigns, all easements for ingress and 
egress running from public right-of-way to the above described real property which are 
appurtenances to said real property, together vvith an easement over and across all roadways 
presently existing on the property herein being conveyed. 
SUBJECT TO the following Restrictive Covenants: 
A. No parcel shall be subdivided into smaller parcels vvithout the Grantor's written 
consent, which written consent Grantor shall not be required to give as long as he 
owns any portion of the following described real property: 
B. 
The East Half of the Northwest Quarter (EY:iNWY4) and the Northwest 
Quarter of the Southwest Quarter of the Northeast Quarter (NW1!4 SWY4 
NEY4) all located in Section 22, Township 33 North, Range 4, West of the 
Boise Meridian. 
This Restriction shall terminate and be of no further force or effect five (5) years 
after the date this Warranty Deed is recorded. 
Temporary structures, such as utility trailers or 5th wheelers shall NDI be utilized 
as residences, or storage facilities, on the property. This restriction shall not apply 
during the construction of permanent dwellings, PROVIDED this restriction waiver 
shall not exceed one (1) year; 
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C. No noxious, illegal or offensive activity shall be carried on upon any parcel, nor 
shall anything be done thereon which may be or may become a nuisance to the 
neighborhood or in any way materially interfere with the quiet enjoyment of each of 
the respective parcel ovmers. 
D. Each parcel shall be kept in a clean and attractive manner. 
E. No logging trucks or heavy construction equipment shall be allowed to remain on 
the premises more than 36 consecutive hours. This shall not prohibit the temporary 
use of heavy construction equipment for the preparation of building sites or access 
roads from the primary right of way to permanent structures. 
F. No unpainted corrugated or galvanized metal may be used for roofing materials; the 
intent of this restriction being to minimize glare. 
G. All buil'Ciings must either be manufactured homes constructed within four (4)·years 
of the date said manufactured home is placed on the lot, or buildings constructed on 
the parcel from raw building materials. 
H. Outbuilding, such as barns, shops or free-standing garages, shall be similar in design 
to and compliment the structure constructed on the parcel. 
I. No fences shall be built on the roads or rights-of-way. 
J. The exterior of any structure, resident or outbuildings shall be completed within one 
year of obtaining proper building permits. During the period or-construction, the 
owner shall cause the premises to be kept free and clear of debris and waste matter 
and shall cause all such debris and waste matter to be disposed of in a proper 
manner so that the same imposes no interference or detraction to adjoining property. 
K. ANIMALS: No animals except dogs, cats, other household pets may be placed, 
kept, bred or maintained on the premises. 
L. REMEDIES. Either Grantor or Grantees may enforce the restrictions and 
conditions set forth' above; however, neither party shall be obligated to enforce such 
terms. 
SUBJECT TO Perpetual Reciprocal Easement by and between DALE R. TURNER and 
CAROLYN J. TURNER, husband and wife, and RANDALL P. RUCKDASHEL and 
KAREN RAE RUCKDASHEL, husband and wife, and MIKE McHARGUE, recorded 
March 21, 1995 as Instrument No. 596083, records of Nez Perce County, Idaho. 
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SUBJECT TO a:ri easement for a perpetual right-of-way and rights incidental thereto as set 
forth in a document to DALE R. TURNER and CAROLYN J. TURNER, husband and 
wife, JACK CRIDLEBAUGH, an unmarried man, and TERRY A. CLACK and BETTY L. 
CLACK, Trustees of the Clack Family Revocable Trust, recorded July 29, 1997 as 
Instrument No. 622759, records of Nez Perce County, Idaho. 
SUBJECT TO an easement for the purpose of public utilities and rights incidental thereto as 
set forth in a document granted to DALE R. TURNER and CAROLYN J. TURNER, 
husband and wife, recorded July 29, 1997 as Instrument No. 622760, records of Nez Perce 
County, Idaho. 
SUBJECT TO an easement for the purpose of public utilities and rights incidental thereto as 
set forth in a document granted to CLEARWATER POWER COMPANY, recorded 
January 26, 1998 as Instrument No. 628290, records of Nez Perce County, Idaho. 
TO HA VE AND TO HOLD the said premises with their appurtenances unto the said 
Grantees, their heirs and assigns forever. And the said Grantor does hereby covenant to and with 
the said Grantees that he is the owner in fee simple of said premises; that they are free from all 
encumbrances except those set forth above, and taxes, levies and assessments for 2000 and 
thereafter; and that he will wa:n:ant and defend the same from all lawful claims whatsoever. 
IN \VITNESS WHEREOF, the said Grantor has hereunto set his hand and seal this_ day 
of October, 2000. 
GRANTOR: 
JACK W. CRIDLEBAUGH 
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STATE OF IDAHO ) 
: SS 
-County of Nez Perce ) 
On this __ day of October, 2000, before me, the undersigned, a Notary Public in and for 
tle State of Idaho, personally appeared JACK W. CRIDLEBAUGH, known or identified to me to 
be the person whose name is subscribed to the within and foregoing instrument and acknowledged 
to me that he executed the same. 
_ IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day 
·~ ... ~,.. a • 
and year first above wntten. 
Notary Public in and for the State ofldaho, 
residing at _________ _ 
My commission expires _____ _ 
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W. JEREMY CARR 
Idaho State Bar No. 6829 
CLARK and FEENEY 
Attorneys for Defendants 
Rob Vance and Becky Vance 
The Train Station, Suite 201 
13th and Main Streets 
P. 0. Drawer 285 
Lewiston, Idaho 83501 
Telephone: (208)743-9516 
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IN THE DISTRICT COURT OF THE SECOND ruDICIAL DISTRICT OF THE 
. STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
JOHN M. HOCH and Carole D. ) 






JAKE SWEET and AUDREY SWEET, ) 
husband and wife; ROB VANCE and ) 




STATE OF IDAHO ) 
) SS. 
County of Nez Perce ) 
CASE NO. CV 08-2272 
AFFIDAVIT OF BECKY VANCE IN 
SUPPORT OF MEMORANDUM IN 
OPPOSITION TO MOTION FOR 
SUMMARY mDGMENT 
BECKY VANCE after being first duly sworn on oath, deposes and says: 
1. I am one of the defendants in the above entitled matter. I am over the age of 18 
years and have personal knowledge of the facts alleged in this Affidavit. 
2. My husband and I purchased our property from Jack Cridlebaugh on October 16, 
1 
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2000. When my husband and I viewed the property prior to purchase we used the "lower road" 
to access the property. We viewed all three parcels of property and decided to purchase our 20 
acres. At the time we purchased the property the only road in existence at the time that 
connected what is now the Hoch property to Stage Coach Road was the "lower road." 
3. When my husband and I purchased the property we were not shown any other 
ingress or egress "roads." 
4. On or about October 10, 2001, Mr. and Mrs. Sweet purchased 40 acres of 
property adjacent to ours. 
5. On or about March 26, 2002, Mr. and Mrs. Hoch purchased 20 acres of property 
adjacent to ours. 
6. Sometime in 2003 or 2004 Mr. and Mrs. Sweet began to build a road from Stage 
Coach Road to their property. This road is commonly referred to as the "upper road" between 
the parties. This "upper road" ended at Mr. and Mrs. Sweet home until sometime in 2004 when 
Mr. Sweet assisted in connecting the road to Mr. Roch's property. Prior to Mr. Sweet building 
the "upper road" and assisting Mr. Hoch in connecting it to Mr. and Mrs. Roch's property it was 
not possible for a car to access Mr. and Mrs. Roch's property by the "upper road." 
7. The original lower road access took a Y at the axis of the Vance, Sweet and Hoch 
properties. The reason Mr. Hoch extended the road across our property is because there was a 
sharp turn in the Hoch extension of the "upper road" where it went around some trees. Mr. and 
Mrs. Hoch and their agents were having problems negotiating this comer with heavy 
construction vehicles bringing supplies and equipment to the Hoch' s home site. In an effort to 
accommodate Mr. and Mrs. Hoch, in accessing their property without using the lower road 
sometime in 2005 Mr. Sweet assisted Mr. Hoch in straightening the upper road out to run 
through at a straight line, rather than take the sharp tum at the Y of prope1ties, at which point he 
2 
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built the road across the comer of our property. 
8. That the "upper road" and the "lower road" both reqmre snow removal 
maintenance if one wants to have year round access. In fact, both we and the Sweets have had to 
purchase both large wheel tractors and bulldozers, equipped with blades and/or snow blowers in 
order to maintain our roads for winter access, along with spring and summer road maintenance. 
This is very time consuming, expensive, and a substantial amount of work during years of heavy 
snow fall, but a job one must do in order to keep your road accessible. That in your affiant's 
opinion, the "lower road" would have year round access if one were to provide snow removal 
maintenance. My husband last year put in over 120 hours (3 man weeks) in snow removal for 
our access on these "roads". 
Further your affiant sayeth naught. 
/),,,,ill 
DA TED thisQ:'f:2 day ofNo?J;1;0~ 
STATE OF IDAHO 





On this' ;lo*-h day of Nov~ 2009, before me, the undersigned, a Notary Public in and 
for said state, personally appeared BECKY VANCE, known or identified to me to be the person whose 
name is subscribed to the within instrument, and acknowledged to me that she executed the same. 
IN WITNESS WHEREOF I have hereunto set my hand and affixed my official seal the day and 
year in this certificate first above written. 
~)A.~~ 
Notary Public for the State ofldaho 
Residing at levvi .s+oo . 
My commission expires: {:}pr··/ 2 S, Q.cl'j 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on t~ of November, 2009, I caused to be served a 
true and correct copy of the foregoing document, by the following: 
Theodore 0. Creason 
Creason, Moore, Dokken & Mcintosh 




U.S. Mail, postage prepaid 
Hand Delivered 
Overnight Delivery 
Facsimile to: PO Drawer 835 
Lewiston, ID 83501 
Edwin L. Litteneker 
Attorney at Law 
PO Box 321 
322 Main St. 
Lewiston, ID 83501 









W. Jere y Carr associate of the firm 
Attorneys for Defendants Vance 
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;AO/ 
Theodore 0. Creason, ISB # 1563 
Cynthia L. Mosher, ISB # 7988 
CREASON, MOORE & DOKKEN, PLLC 
1219 Idaho Street 
P.O. Drawer 835 
Lewiston, ID 83501 
(208) 743-1516 
Fax: (208) 746-2231 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
JOHN M. HOCH and CAROLED. 
HOCH, husband and wife, 
Plaintiffs, 
vs. 
JAKE SWEET and AUDREY SWEET, 
husband and wife; ROB VANCE and 















Case No. CV08-2272 
PLAINTIFFS' MOTION TO 
EXCLUDE OBJECTIONABLE 
TESTIMONY SUBMITTED 
BY THE AFFIDAVITS OF 
JAKE SWEET AND 
BECKY VANCE 
COME NOW the plaintiffs, Jobn M. Hoch and Carole D. Hoch, husband and 
wife, by and through their attorney, Theodore 0. Creason of CREASON, MOORE, & 
DOKKEN, PLLC, and hereby submit this Motion to Exclude Objectionable Testimony 
Submitted by the Affidavits of Jake Sweet and Becky Vance. 
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toclhoch _john/pleadings/motion to exclude 
Creason, Moore & Dokken, PLLC 
P.O. Drawer 835, Lewiston, ID 83501 
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I. BACKGROUND 
On October 20, 2009, the Hochs filed a motion for summary judgment requesting 
the Court enjoin the defendants from blocking their access to an easement that traversed 
the defendants' properties. On November 19, 2009, defendants Sweets filed a response 
to the motion for summary judgment, which was supported by the Affidavit of Jake 
Sweet. The following day, the defendant V ances also filed a response to the motion for 
summary judgment. In support of the motion, the Vances offered the Affidavit of Becky 
Vance. Additional pertinent facts are contained in the Hochs' Verified Complaint to 
Enjoin Defendants from Obstructing Easement and Memorandum in Support of 
Plaintiffs Motion for Summary Judgment. 
The Hochs are now requesting the Court strike certain statements contained in the 
affidavits of Jake Sweet and Becky Vance before ruling on the motion for summary 
judgment. For the reasons discussed below, the challenged statements should be stricken 
because they are based on inadmissible hearsay and/or are irrelevant and lack foundation. 
II. ARGUMENTS AND AUTHORITIES 
Summary judgment is appropriate when the pleadings, affidavits, and discovery 
documents before the court indicate that no genuine issue of material fact exists and that 
the moving party is entitled to judgment as a matter of law. Idaho R. Civ. P. 
56(c); Baxter v. Craney, 135 Idaho 166, 170, 16 P.3d 263, 267 (2000). The moving party 
carries the burden of proving the absence of a genuine issue of material fact. Baxter, 135 
Idaho at 170, 16 P.3d at 267. In opposing a motion for summary judgment, however, the 
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nomnoving party "may not rest upon the mere allegations or denials of that party's 
pleadings, but the party's response, by affidavits or ... otherwise ... , must set forth 
specific facts showing that there is a genuine issue for trial." Idaho R. Civ. P. Rule 
56(e); Baxter, 135 Idaho at 170, 16 P.3d at 267. To be considered by the court, the 
evidence offered in support of or in opposition to a motion for summary judgment must 
be admissible. Bromley v. Garey, 132 Idaho 807, 811, 979 P.2d 1165, 1169 (1999). 
Idaho Rule of Civil Procedure 56( e) requires that affidavits made in support or opposition 
to a motion for summary judgment "be made on personal knowledge, . . . set forth such 
facts as would be admissible in evidence, and ... show affirmatively that the affiant is 
competent to testify to the matters stated therein." Idaho R. Civ. P. Rule 56(e). 
Pursuant to Idaho Rule of Civil Procedure 12(f), the Court may strike 
inadmissible evidence from a party's pleadings. Idaho R. Civ. P. 12(f). Such evidence 
may be stricken, "[u]pon motion made by a party before responding to a pleading, or, if 
no responsive pleading is permitted ... upon motion made by a party within twenty (20) 
days after the service of the pleading upon the party." Id. Thus, the Rules of Civil 
Procedure provide a mechanism for the court to exclude inadmissible statements at the 
summary judgment stage of the proceedings. 1 
1 Although affidavits may not meet the formal definition of a pleading, it is well recognized that statements 
contained in affidavits may be excluded based on a motion to strike. See, e.g., Cuevas v. Varraza, 146 
Idaho 511, 515, 198 P.3d 740, 744 (Ct. App. 2008); Tolmie Farms, Inc., v. J.R. Simplot Co., Inc., 124 Idaho 
607, 610, 862 P.2d 299, 302 (1993). 
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A. SEVERAL STATEMENTS CONTAINED IN JAKE SWEET'S 
AFFIDAVIT SHOULD BE STRICKEN BECAUSE THEY ARE 
INADMISSIBLE AND, THUS, MAY NOT BE CONSIDERED BY THE 
COURT IN RULING ON THE MOTION FOR SlJMMARY 
JUDGMENT PURSUANT TO IDAHO RULE OF CIVIL PROCEDURE 
56(e). 
1. Several of the Statements Contained in Jake Sweet's Affidavit 
Should be Stricken Because They are Irrelevant. 
"Relevant Evidence" is defined as "evidence having any tendency to make the 
existence of any fact that is of consequence to the determination of the action more 
probable or less probable than it would be without the evidence." Idaho R. Evid. 401. All 
relevant evidence presented by a party will typically be admissible at trial. Idaho R. 
Evid. 402. Irrelevant evidence, on the other hand, is never admissible. Id. Even relevant 
evidence may be excluded, however, when the Rules of Evidence so provide. Id. For 
instance, when the evidence constitutes hearsay. See Idaho R. Evid. 802. 
Here, several of the statements contained in Jake Sweet's affidavit are irrelevant 
as they do not tend to make a fact of consequence more or less probable. Specifically, 
.Take' s statements that: 
1. We were unable to actually use the "upper road" access for 
purposes of moving any construction vehicles, so in 2002 we 
acquired access from Paul Carpenter to bring in our construction 
materials and construction vehicles. We paid Carpenter $100.00 
per month to use Carpenter's property. 
(Aff. of Jake Sweet 2.) 
Whether the Sweets were able to use the upper road for purpose of moving 
construction vehicles is irrelevant to whether the Hochs were granted an easement over 
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the upper road. Nothing in the deed conditions the grant or reservation of easements on 
whether the access is traversable by construction vehicles. Similarly, the fact that the 
Sweets paid Paul Carpenter $100.00 per month for access to bring construction materials 
across the property has no bearing on whether the deed from Cridlebaugh to the Hochs 
granted them an access easement over the upper road. The fact that construction vehicles 
were not able to traverse the road has no bearing on whether the upper road existed, 
whether other vehicles could traverse the road, nor whether the Hochs were granted an 
access easement. 
2. In 2003 we continued to bring our construction materials in over 
Carpenter's property, however, that route did not travel over what 
is now referred to as the "upper road." 
(Aff. ofJake Sweet 2.) 
Once again, the route over which the Sweets brought construction materials onto 
their property does not tend to make the fact the Hochs were granted an access easement 
more or less probable. Nor does the fact that the route did not traverse the upper road 
demonstrate the Hochs do not have an easement over the road. How the Sweets brought 
construction materials onto the property and whether the upper road was capable of being 
traversed by construction vehicles have no tendency to prove or disprove the existence of 
the Hochs' easement. 
3. In the spring of2004 I was asked to manage a job for my employer 
out of state. I indicated that I would not do that unless they would 
construct a road which would permit my wife to travel in and out 
of our property. 
(Aff. of Jake Sweet 3.) 
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Vvnere and how Jake Sweet was working in the spring of 2004 has no relevance to 
whether the Hochs are entitled to an injunction to prevent interference with their access 
easement over the upper road. Similarly, the fact that he conditioned his employment on 
his employer constructing a road for his wife does not tend to make the existence of an 
access easement more or less probable. 
2. Jake Sweet's Affidavit Contains Several Hearsay Statements 
that Should be Stricken by the Court Before Ruling on the 
Motion for Summary Judgment. 
The Idaho Rules of Evidence generally preclude the admission of hearsay 
evidence. See Idaho R. Evid. 802. "Hearsay" is defined as "a statement, other than one 
made by the declarant while testifying at the trial or hearing, offered in evidence to prove 
the truth of the matter asserted." Idaho R. Evid. 801. Several of the statements proffered 
by the defendants in Jake Sweet's Affidavit violate this rule against hearsay. 
Specifically, the following statements violate the rule and should be stricken by the Court 
before ruling on the motion for summary judgment: 
1. When my wife and I purchased our property in 2001 Jack 
Cridlebaugh represented to us in a conversation occurring on the 
property to be purchased that he would not let anyone have access 
across our property. 
(Aff. of Jake Sweet 3.) 
Cridlebaugh's purported statement to the Sweets is inadmissible hearsay under 
Rule 802. The statement was not made by the declarant, Jake Sweet, but instead, is a 
statement purp01iedly made by Cridlebaugh. The statement is being offered to prove the 
truth of the matter asserted- namely, that Cridlebaugh did not grant the Hochs an access 
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easement across the Sweet property. Because the statement clearly falls within the 
definition of inadmissible hearsay, it should not be considered by the Court in ruling on 
the motion for summary judgment. 
2. Later in the summer of 2004 and after the ravine had been filled 
Hoch approached us about access across our property and over the 
"upper road" to bring his equipment and logs for the construction 
of his home. Mr. Hoch also asked that I remove a stump from the 
area between our house and Hochs' home site. 
(Aff. of Jake Sweet. 3.) 
Jake Sweet's statements about conversations he purportedly had with John Hoch 
are also hearsay. Sweet's statements are simply relaying declarations purportedly made 
by Hoch. Thus, the statements were made by an out of court declarant. In addition, the 
statements are being offered for the truth of the matter asserted as there is no other reason 
for proffering the statements. Even if the statements are not hearsay, however, they are 
irrelevant. The fact that Hoch may have approached the Sweets about using the upper 
road for construction purposes does not mean the Hochs did not have an access easement 
over the upper road or that the Sweets were entitled to block the Hochs' access. Nothing 
indicates the Hochs were requesting a license to use the road or adrnitting they would not 
be able to use the road without permission. A person may still choose to be cordial with 
his neighbors regarding use of shared access even though he holds an easement. 
Similarly, the fact that the owner of a dominant estate asks the owner of the servient 
estate to remove a stump "from the area" does not mean an easement does not exist. In 
any event, Sweet's vague indication that the stump was to be removed "from the area" 
does not indicate the stump was blocking the road. There is no statement Hoch requested 
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the stump be removed from the road - just the general area between the Sweets' house 
and the Hochs' construction site. 
B. SEVERAL STATEMENTS CONTAINED IN BECKY VANCE'S 
AFFIDAVIT SHOULD BE STRJCKEN BECAUSE THEY ARE 
IRRELEVANT AND LACK FOUNDATION. 
1. Becky Vance's Affidavit Contains Several Irrelevant 
Statements that Should be Stricken by the Court Before Ruling 
on the Motion for Summary Judgment. 
Several of the statements in Becky Vance's affidavit should be excluded under the 
rule pertaining to relevant evidence as outlined above. Specifically Becky's statements 
that: 
1. When my husband and I viewed the property prior to purchase we 
used the "lower road" to access the property. We viewed all three 
parcels of property and decided to purchase our 20 acres. 
(Aff. ofBeckyVance2, para. 2.) 
2. When my husband and I purchased the property we were not 
shown any other ingress or egress "roads." 
(Aff. of Becky Vance 2, para. 3.) 
3. My husband last year put in over 120 hours (3 man weeks) in snow 
removal for our access on these "roads." 
(Aff. of Becky Vance 3, para. 8.) 
It is unclear how the V ances' use of the lower road to view their property has any 
bearing on whether the Hochs were granted an access easement over the upper road. Nor 
is it clear how the fact that they were not shown any other roads at the time of purchasing 
PLAINTIFFS' MOTION TO EXCLUDE OBJECTIONABLE 
TESTIMONY SUBMITTED BY THE AFFIDAVITS OF 
JAKE SWEET AND BECKY VANCE - Page 8 
toc/hoch _john/pleadings/motion to exclude 
Creason, Moore & Dokken, PLLC 
P.O. Drawer 835, Lewiston, ID 83501 
(208) 743-1516; Fax: (208) 746-2231 
the property tends to make the existence of an easement more or less probable. That they 
were not shown any other roads at the time of purchase does not mean such roads did not 
exist, they were not shown the roads at another time, or that they were not otherwise 
informed about such roads. In any event, purchasers are bound by an easement that runs 
with the land if they had actual or constructive knowledge of the easement, regardless of 
whether they were shown the easement at the time of purchase. See, 25 Am Jur. 2d 
Easements & Licenses § 93 (2009). Although Becky indicates she was not shown the 
road at the time of purchase, she does not state she lacked actual or constructive notice of 
the road. Finally, there being no counterclaim for reimbursement, the assertion that 
Becky's husband put in three weeks worth of work on the roads has no bearing on the 
issues to be decided in this case. Who maintains the roads and to what extent does not 
change the fact that the Hochs were granted an easement. Because the above-mentioned 
statements are irrelevant, they should be stricken from Becky's affidavit. 
2. Several of the Statements Contained in the Affidavit of Becky 
Vance Should be Stricken Because They Lack Foundation. 
As a general rule, "every person is competent to be a witness." Idaho R. Evid. 
601. The matters to which an individual may testify, however, are limited by Idaho Rule 
of Evidence 602. That rule provides that a witness may not testify as to a particular 
"matter unless evidence is introduced sufficient to support a finding that the witness has 
personal knowledge of the matter." Idaho R. Evid. 602. The following statements 
contained in Becky Vance's affidavit fail to comply with this provision: 
PLAINTIFFS' MOTION TO EXCLUDE OBJECTIONABLE 
TESTIMONY SUBMITTED BY THE AFFIDAVITS OF 
JAKE SWEET AND BECKY VANCE - Page 9 
toc!hoch_johnlpleadingslmotion to exclude 
Creason, Moore & Dokken, PLLC 
P.O. Drawer 835, Lewiston, ID 83501 
(208) 743-1516; Fax: (208) 746-2231 
:2 j 0 
1. The reason Mr. Hoch extended the road across our property is 
because there was a sharp tum in the Hoch extension of the "upper 
road" where it went around some trees. Mr. and Mrs. Hoch and 
their agents were having problems negotiating this corner with 
heavy construction vehicles bringing supplies and equipment to the 
Hochs' home site. In an effort to accommodate Mr. and Mrs. 
Hoch, in accessing their property without using the lower road 
sometime in 2005 Mr. Sweet assisted Mr. Hoch in straightening 
the upper road out to run through at a straight line, rather than take 
the sharp turn at the Y of properties, at which point he built the 
road across the comer of our property. 
(Aff. of Becky Vance 3, para. 7.) 
Nowhere does Becky indicate how she acquired knowledge of the reason the 
Hochs' extended the upper road. The basis of her familiarity with John Roch's intent not 
being established, her statements as to his motivations should be excluded. Similarly, she 
does not indicate how she was aware of the Sweets' motivation or reasons for assisting 
the Hochs. Because there has not been any evidence introduced that is sufficient to 
support a finding that Becky had personal knowledge of the Hochs' or Vances' purported 
motivations in improving the upper road, her statements pertaining to such motivations 
should be stricken. Even if the basis for Becky's knowledge was established, however, it 
is unclear how these statements would be relevant to whether Cridlebaugh conveyed an 
easement over the upper road to the Hochs. 
III. CONCLUSION 
For the foregoing reasons, plaintiffs request that the inadmissible statements 
contained in the Affidavits of Jake Sweet and Becky Vance be stricken. Pursuant to 
Idaho Rule of Civil Procedure 56( e), the Court should not consider the statements in 
ruling on the motion for summary judgment. 
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DATED this 25th day of November, 2009. 
CREASON, MOORE & DOKKEN, PLLC 
u~~ 
Theodore 0. Creason 
Attorneys for Plaintiffs 
John M. Hoch and Carole D. Hoch 
CERTIFICATE OF SERVICE 
. th 
I HEREBY CERTIFY that on this 25 day of November, 2009, a copy of the 
foregoing PLAINTIFFS' MOTION TO EXCLUDE OBJECTIONABLE TESTIMONY 
SUBMITTED BY THE AFFIDAVITS OF JAKE SWEET AND BECKY VANCE was 
served by the method indicated below and addressed to the following: 
Edwin L. Litteneker 
Attorney at Law 
P. 0. Box 321 
322 Main Street 
Lewiston, ID 83501 
W. Jeremy Carr 
Clark and Feeney 
1229 Main Street 
P. 0. Drawer 285 
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